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Negotiating Abundance
and Scarcity: Introduction
to a Fluid Border

LYNNE HEASLEY AND DANIEL MACFARLANE

In 1982, a collective chill spread through the offices of two Canadian pre-
miers and eight U.S. governors whose provinces and states encompassed
the vast Great Lakes-St. Lawrence basin. In Sporhase v. Nebraska, the Unit-
ed States Supreme Court had just declared water an article of commerce
subject to interstate trade under the commerce clause of the U.S. Constitu-
tion."! Henceforth states could not ban water diversions outside their bor-
ders, the question addressed in Sporhase. Imagine the implications from
the perspective of policymakers and politicians in Great Lakes states. At
six quadrillion gallons, 84 percent of North America’s surface freshwater
supply, the lakes were a kind of aquatic El Dorado, hypothetically open to
those with the political or economic might to extract their water.

Such fears were not hyperbole to Great Lakes residents. The court deci-
sion came on the heels of a U.S. Army Corps of Engineers study on wheth-
er imported water, possibly from the Great Lakes, could restore a rapidly
declining Ogallala Aquifer in the Great Plains. The corps provoked more
paranoia by using uncharacteristically socialist language about fairness,
or redistribution from “water rich” to “water poor” regions.” Proposing a
national water policy became a kind of shorthand for water redistribution.’



The corps study followed the resurrection of an infamous proposal by
Canadian engineer Tom Kierans. Kierans named his idea the Great Re-
cycling and Northern Development Canal, or GRAND. GRAND would
pump water to Lake Huron from James Bay, which lay far to the north on
the southeast corner of Hudson Bay. According to the GRAND concept,
Lake Superior would no longer be necessary to feed Huron. Therefore a
channel could run Superior’s “superfluous” water to the arid—i.e., water
poor—American West. These and other epic ideas raised the hackles of
whichever Great Lakes premiers or governors were in office.*

The Sporhase case galvanized an intense twenty-five-year saga of inter-
state, interprovincial, and binational negotiations with one goal: to find a
constitutionally sound and mutually agreeable way to limit future diver-
sions. Some of the twists and setbacks of this quest come later in the volume.
Jumping ahead now, though: in December 2008, a binding Great Lakes-St.
Lawrence River Basin Water Resources Compact took effect (hereafter the
Great Lakes Compact). The compact and its companion Great Lakes-St.
Lawrence River Basin Sustainable Water Resources Agreement with On-
tario and Quebec put limits on water use and diversions from the basin.
This was a stunning environmental landmark of the twenty-first century.

With the compact in hand, stakeholders from local to federal levels
seemed to escape what Lynne Heasley has called “the paradox of abun-
dance.” Many environmental histories share an abundance narrative—i.e.,
that the intense concentration of a valuable resource practically assured
the decimation of that resource. The historical reasons vary, but for the
nineteenth and twentieth centuries reasons often involved time lags be-
tween market-driven extraction, increased scales of production, catch-up
policy responses, and true care for the natural world. Such boom-and-bust
histories along today’s Canada-U.S border include (1) near-extinction
of the beaver in New France and bison on the nineteenth-century Great
Plains, and the actual extinction of the passenger pigeon; (2) liquidation
of old-growth white pine forests; (3) fishery crashes from the Grand Banks
to the Great Lakes to the Pacific Northwest; (4) mineral mines, including
gold strikes along the Alaska-British Columbia border; and (5) Canadian
oil and especially the infamous Alberta tar sands crude, much of it sent
south across the border.® Abundance stories are Sisyphean: our economic
and cultural inability to prevent the next example, to push the proverbial
rock over the crest, to sustain both the people and the nature of our homes.

4 Lynne Heasley and Daniel Macfarlane



In North American environmental history, abundance is a powerful
narrative indeed.” But in North American water history, scarcity is the
dominant narrative.® The western half of the continent—the American
southwest especially—has had an understandable but nonetheless dis-
proportionate influence on national narratives of water and debates over
policy. Think of “the border” itself. For many Americans, and certainly the
media, the first border that comes to mind is the U.S.-Mexico border and
its borderline through the desert, the Rio Grande. Historically, think of
American John Wesley Powell’s explorations of the Colorado River in the
nineteenth century and his unheeded recommendation that climate-ap-
propriate property boundaries should restrain settlement in arid regions.’
A decade before Powell, geographer John Palliser made nearly the same
argument about semiarid dry prairies in southern Saskatchewan and Al-
berta. Much later, irrigation transformed “Palliser’s Triangle” (the area’s
common name) into Canada’s breadbasket of wheat production.” While
scholars, policymakers, and environmentalists still look to Powell’s jour-
nals for insight, a legal system of water rights at odds with his approach
prevailed in the arid American West. The system’s bulwarks were the Col-
orado Doctrine, governing individual user rights, and the Colorado River
Compact of 1922, an agreement among the river basin’s seven states to
allocate water rights to the river and its tributaries."

Better known as the prior appropriation doctrine, or “first in time, first
in right,” the Colorado Doctrine separated water rights from riparian land
ownership.? In simpler terms, prior appropriation means the first user has
the superior claim to a water source. This claim holds even if later users
own land adjacent to the water and the first user owns no adjacent (i.e.,
riparian) land. The key is that the first user’s purpose be “beneficial,” which
historically meant for agriculture or industry. For instance, if the first user
was a mine operator who diverted water from a stream to run the mine, a
second user could not interfere with that first use. After the first user, the
second user had the next highest claim, and then the third user, until, the-
oretically, there was no water left to use. Prior appropriation made water
a quantifiable and transferable commodity; therefore, a user could divert
water to another location and sell his user rights and legal place in line to
someone else.

Today, both prior appropriation and the Colorado Compact are broken.
In an era of global warming and megadroughts, there is not enough water

Negotiating Abundance and Scarcity 5



to share but still enough to fight over. “Colorado to California: Hands Off
Our Water,” shrills a Fox News headline."” “Rain Barrel Bill Dies on Calen-
dar,” runs a much blander headline in the Colorado Statesman, though this
2015 story is just as dramatic. “A bill that would have allowed Coloradans
to collect rainwater died in the Senate late Tuesday night,” begins the rain
barrel story—and midway through is the crux:

Opponents, including farmers and ranchers, believe that rain-
water is covered under the state’s prior appropriations law, since
it runs off into groundwater and surface water, such as rivers.
... There’s a reason why rain barrels have been illegal in Colora-
do for the past 160 years, according to Chris Kraft of Fort Mor-
gan, who operates one of the largest dairies in the state. “We're
short of water. People keep moving here. This is a worse idea
today than it was a long time ago.” Kraft explained that farmers
have to get a water court decree to get water, and some of those
decrees date back to Colorado’s earliest days as a state. Kraft
said his decree dates back to the 1890s, and he has to pay a lot of
money for that decree and the ditch that supplies his farm with
irrigation water. “This would allow people to steal water from
my appropriation,” he told the Ag Committee."

To someone who lives east of the 100th meridian, “rain barrels” don’t
sound like fighting words. That collecting rain from one’s roof is illegal
anywhere might be a stunning idea for, say, a Michigander or an Ontarian.
In more general terms, however, popular culture has made conflict over
scarce water a Pan-American narrative. In the famous 1953 western film
Shane, ranchers and homesteaders warred over land with access to water.
As they fought, the story goes, a moral code and rule of law emerged to
civilize the American West and point the country toward greatness. No
matter that the 1950s parable about the 1880s frontier was belied, even
then, by the 1930s Dust Bowl. With its prominence in American politics,
literature, and film lore, scarcity dominates how many of us see water.
Iconic images of Dust Bowl suffering and a new iconography of water
scarcity are bookends to more than a century of dryland visuals.”” From
National Geographic to local newspapers, twenty-first-century photos of
cracked landscapes make water the focal point by its absence. Often a dark

6 Lynne Heasley and Daniel Macfarlane



line leads the eye through the parched scene—the S-curve of a bone-dry
streambed.

All of this raises a question: If much of the history of the American and
Canadian West is variations in the key of water, why is there no equivalent
filmography or literature or iconography for the Great Lakes region?'¢ Sure-
ly its history includes an awe-inspiring water narrative? Surely its immen-
sity as the largest freshwater system in the world could rival the immensity
of water scarcity out west? But we wager that the average Coloradan gets
little exposure to the Great Lakes through education, political discourse,
or the cultural imagination. Author Jerry Dennis once marvelled that the
Great Lakes are so unknown beyond their shores that a funny online hoax
about whale-watching in Lake Michigan made its way into a children’s K-6
science magazine. A Michigan teacher had to alert the publisher’s editorial
staff in Utah that, no, whales and dolphins do not set forth each spring
from Hudson Bay to breeding grounds in Lake Michigan."”

Dennis hypothesized that people do not “see” the Great Lakes because
the lakes are too enormous and diverse to comprehend. Yet the West is
enormous and diverse, too, on both sides of the border. So we’ll add two
other hypotheses. First, perhaps their low visibility in water discourse is
because the Great Lakes make up the actual border between the United
States and Canada. Their significance cannot wholly fit nationalist narra-
tives of development and identity, and their governance is easily banished
to the far-away realm of diplomatic niceties, rather than the knock-down,
drag-out arena of the rain barrel. By contrast, the upper Colorado River is
a wholly U.S. example. As such, even easterners might see a battle between
rain barrel friend and foe in more familiar terms, as the latest local re-
source controversy to intersect with state or national politics.

For our second hypothesis, the Great Lakes might fade into another
kind of distance—emotional and empathetic distance, or the degree to
which people can imagine themselves in a distressing scene. A few ugly
invasive species or an economic legacy of industrial water pollution in the
Great Lakes might not trigger the same empathetic intensity or emotion-
al visualization from outside the region as the apocalyptic specter of two
countries’ breadbaskets disintegrating into dust while scientists forecast
the inexorable drain of ancient aquifers like the Ogallala. Perhaps wa-
ter scarcity from arid conditions west of the continent’s 100th meridian
mapped a sharper, more dangerous geography in the public imagination

Negotiating Abundance and Scarcity 7



than do water regimes east of the 100th meridian, even someplace as phys-
ically distinct as the Great Lakes. Nonetheless, we might have reached a
turning point. A North American geography of water abundance—one in
which Utah textbook writers could picture make-believe Lake Michigan
whales—now includes its own all-too-real, fully imaginable site of empa-
thetic horror: the water crisis in Flint, Michigan. A conspiracy of negli-
gence that lead-poisoned an entire population became, if possible, more
terrible because Flint residents once had, were recklessly deprived of, and
yet remained painfully close to abundant safe water.”® Flint has generated
a new emotional Great Lakes geography that transcends politics, occupa-
tion, class, and color. How easy to imagine yourself in a Flint home whose
water tap holds invisible terrors and irreversible harm for your family. On
this mental map, the home is only inches from Lake Huron, the fourth
largest freshwater lake on Earth."”

We propose scarcity and abundance as the two faces of U.S. and Ca-
nadian water history. Alongside scarcity, abundance has been a different
but powerful driver of water law, policy, economics, and culture in both
countries.”” To give one abundance example from the same frontier period
when western states and provinces were experimenting with laws on prior
appropriation: far to the (humid) east, the state of Michigan, surrounded
by four of the five Great Lakes, established a matrix of laws and property
rights to drain water from as much land as possible.’ “Don’t go to Mich-
igan, that land of ills, the word means ague, fever, and chills,” warned a
nineteenth-century chant about the state’s reputation as a swampy, dis-
ease-ridden hellscape for settler farmers.?” The culmination of Michigan’s
exertions to deal with surfeit or “too much” water was the Michigan Office
of Drain Commissioner, a county-level elected position that some political
scientists uphold as a candidate for the most powerful local elected office
in the United States or Canada—or, “the state’s most powerful man,” ac-
cording to a belligerent Shiawassee County drain commissioner in 1979.>

We would encourage water scholars to shout across the great arid-hu-
mid divide of the 100th meridian whenever possible, or even to “[erase] the
100th meridian as a scholarly demarcation,” as historian Donald Pisani
advocated.** To the famous 100th meridian we add the less-examined 49th
parallel between Canada and the United States as an important locus for
a more unified water studies. North America’s largest waterway (the Great
Lakes-St. Lawrence system) makes up such a long stretch of this border

8 Lynne Heasley and Daniel Macfarlane
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that water history in either country would be incomplete without it. But
the 49th parallel has importance beyond the Great Lakes. Whether scarce
or seemingly abundant, whether west, mid-continent, or east, relation-
ships between communities and water play out differently on the border
and create their own spillovers to the north and south.”

The 2008 Great Lakes interstate compact and its companion binational
agreement raise an important question. The compact marked a partial re-
prieve from boom-and-bust water exploitation. So far, at least, the basin is
not on track to slake an insatiable dryland thirst, or become a liquid mine
for twenty-first-century robber barons, or, scariest of all abundance night-
mares, shrink into a poisonous salt barrens from economic hubris, like
Russia’s Aral Sea.”® Why did the Great Lakes escape this paradox of abun-
dance? With an international maritime corridor, with a withering indus-
trial base (steel, chemical, paper, automotive), and with aquatic ecosystems
compromised by toxic pollution, invasive species, shoreline development,
and climate change, it seems remarkable that eight American states, two
Canadian provinces, and two nations could come to an agreement on a
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legal, economic, and environmental matter as contentious as controlling
water.” Yet they did.

Note that the question is not how the region escaped the paradox of
abundance. The how is part of a recent history of negotiations. But why?

Was it because the basin’s state and provincial governments were
somehow more evolved than their brethren to the north or south? Were
they more virtuous, more altruistic, and a heck of a lot smarter than their
counterparts along the Colorado River? Hardly. (However, far be it for us
to assume Mark Twain’s mantle of political “moralist in disguise.”)

Was it because water itself was such an exceptional resource, funda-
mentally different than trees, fish, or ore? No again—at least not legally. To
the contrary, many warned, the compact enshrined water as a commodity
and carried unfortunate echoes of the prior appropriation model. Critics
like Dave Dempsey argued that policymakers compromised away a strong
constitutional case that Great Lakes water should be subject to a public
trust doctrine instead.?® The public trust doctrine traced its roots from an-
cient Roman civil law to English common law and ultimately to a robust
body of law in the United States—both in the states and nationally with
affirmative Supreme Court decisions.

Was it a higher moral imperative that outweighed other consider-
ations? That water is so fundamental to human and nonhuman life in the
region that their welfare demanded it be protected from outside claims?
One might hope so, but again, no. In fact, the moral argument often went
against protection. In a world where billions of people are without potable
water, how can you win an argument against urgent care for your brothers
and sisters? The short answer is, you cannot win that particular argument.

So, why the good outcome? Our explanation begins at the U.S.-Can-
ada border.”

Borders embody dualisms: they divide yet potentially unify, they are bar-
rier yet possible gateway, they are solid (on paper) yet porous, they can
intensify competition or inspire cooperation, they can stir resentment or
nurture understanding. Borders are complicated. International borders are
even more complex. They are actual places, just as regions and provinces
and states are places. International borders can loom large and brooding
in a nation’s political consciousness, as the Canada-U.S border does for
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Canadians. Or, they can recede to the edge of a Rand McNally atlas, as the
same U.S.-Canada border does for many Americans.

Border waters complicate things still more. For Canada and the Unit-
ed States, shared waters were more than a river delineating two countries,
like the St. Lawrence River. They were more than a major river crossing
two countries, like the Columbia. The 49th parallel between our two coun-
tries includes 2,200 miles (3,540 kilometres) of boundary waters, from the
Bay of Fundy on the Atlantic to the Salish Sea on the Pacific, and to the
north the border continues between Alaska and British Columbia.* List
these border rivers and lakes, and you will find signposts to great swaths
of North American history and geography: in the northern reaches, the
Yukon, Chilkat, Stikine, Taku, Firth, Whiting, and Alsek Rivers; along the
southern Canada-U.S. border, Columbia, Skagit, Kootenay, Pend D’Oreille,
Flathead, St. Mary’s-Milk, Souris, Red, Roseau, Rainy, St. Mary’s, St. Clair,
Detroit, Niagara, St. Lawrence, St. John, and St. Croix Rivers. Osoyoos
Lake, Waterton Lakes, Lake of the Woods, Quetico-Boundary Waters,
Lake St. Clair, Lake Champlain, and Lake Memphremagog. Plus, of course,
four of the five Great Lakes—Superior, Huron, Erie, Ontario—that form
North America’s inland seas, the industrial epicentre of Canada and the
United States from the mid-nineteenth to mid-twentieth centuries.” The
Canada-U.S. border contains over 20 percent of the world’s available fresh
surface water. The longest border shared by any two countries in the world
is also the most fluid.*

With water, Canada and the United States have long faced disputes and
mutual interests on a scale far greater than most international waterways.*
A century before the 2008 Great Lakes agreement, these border waters set
in motion diplomatic processes that created a transnational tenure regime
governing access to water and responses to shared problems at various lev-
els of government and industry. The sheer abundance of water along the
border catalyzed a legal framework that evolved differently than water law
and policy in regions that lie entirely within Canada or the United States.

The heart of this framework was the Boundary Waters Treaty of
1909.>* The Boundary Waters Treaty created the formal diplomatic rela-
tionship both countries needed to peacefully share their wealth in water.
The treaty also established a binational International Joint Commission
(IJC) to resolve conflicts and facilitate mutual interests.> Thus, the Bound-
ary Waters Treaty symbolized a new era of peaceful coexistence, and a
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diplomatic coup for Canada. Under the treaty, the fledgling nation—still
under Mother Britain’s wing in many regards (indeed, it was Britain that
actually signed the treaty on Canada’s behalf)—gained parity with its more
powerful neighbour.’® Because of their economic and geographic impor-
tance, border waters not only drove binational environmental diplomacy,
they defined the Canadian-American relationship.

The Boundary Waters Treaty of 1909 and the IJC figure prominently in
Border Flows. Contemporary scholarship rightfully problematizes the long
history of both. Up to the 1960s, the IJC, like North American society writ
large, facilitated industrial development that exploited border watersheds,
with all the destructive environmental and social consequences thereof. At
times, Canadian and American governments ignored or marginalized the
IJC altogether. Still, these complicated, problematized cases can obscure
one of the most important reasons that the long history of the Boundary
Waters Treaty and its agent, the IJC, are worth sustained study.

Article IV of the treaty states that “boundary waters and waters flow-
ing across the boundary shall not be polluted on either side to the injury
of health or property on the other.” Beneath the assertive stance of “shall
not” lay a remarkably ambitious principle to anticipate and resolve future
environmental conflicts. Anticipation is the antithesis of the paradox of
abundance, in which reacting after the fact is the norm. Along the Cana-
da-U.S. border, from the western Fraser River to the eastern Maritimes and
mid-continent at the Lake of the Woods and Great Lakes, the treaty pro-
vided a legal basis and the IJC provided a forum to anticipate, study, and
negotiate alternative futures.” Preceding the environmental movement
by fifty years, the IJC’s pioneering efforts on water research and policy
foreshadowed modern concepts like ecosystem management, anticipatory
policy, and sustainability. A twenty-first-century world in water crisis has
pitifully few enduring models at this scale with which to find successes
and hope along with the undeniable failures. With close study, perhaps the
treaty’s many tests of time will illuminate avenues for better water gover-
nance elsewhere.
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The 2008 Great Lakes—St. Lawrence compact and agreement built on a
century-in-the-making legal framework. The Boundary Waters Treaty of
1909 was its scaffolding. From these heights of international diplomacy
and shared governance we get a continental vantage of the border. At this
scale, our conflicted relationship with water comes into focus. Abundance
and scarcity were indeed its two faces. The legal framework was also under
construction at the grassroots, and so we have to be explicit about issues of
scale. At the grassroots, the International Joint Commission loses its cen-
trality: federal, state, and provincial governments, First Nations and Na-
tive American tribes, agencies, municipalities, industries, universities, and
nongovernmental organizations were all participants.®® At this (general)
scale, the border fragments into regions, watersheds, and geographically
specific issues. At still other scales, the nonhuman world becomes visible.
Invasive species, pollution, climate change—these transcended the border
but still shaped it. Perturbations of aquatic ecosystems pushed water devel-
opment in new directions.

One challenge for any burgeoning literature on border waters is to wel-
come works at different scales, even if thematically and methodologically
they don’t mesh perfectly. Take one example from this volume: the St. Law-
rence River, North America’s second largest river (and, bizarrely, a river
often missing from maps of the rivers of America). International relations,
grassroots dynamics, and ecological processes are all promising scales
of analysis. From its first tiny canal in the eighteenth century, the river’s
hydrological regime underwent constant reengineering to an engineering
apex in the 1950s. This was when Canada and the United States embarked
on their largest joint project to date, the St. Lawrence Seaway and Power
Project. One billion dollars spent, fifteen thousand workers deployed, 200
million cubic yards of earth excavated, many islands obliterated—at this
scale, the seaway was an expression of twentieth-century hydro-national-
ism. Hydropower and shipping were the seaway’s economic goals, but Cold
War defense and the discovery of huge iron ore deposits in Labrador were
also part of a border story that was, intrinsically, about globalization.*

At the grassroots we gain different insight from the St. Lawrence saga.
On the Canadian side alone, the seaway displaced nine communities, 225
farms, and 6,500 people.*” From this vantage we get the lived experience of
dislocation. As Joy Parr reveals in her intimate portraits, those who once
knew the river lost everyday sights, sounds, and smells—all the “physical
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reference points for the selves they had been. . . . benchmarks for the spatial
practices of daily life, for the habits through which residents had embodied
the place.™

Finally, at an ecological scale, the nonhuman world comes into view as
a powerful agent of change.*? In 1829, Canada’s Welland Canal opened the
upper Great Lakes to maritime traffic from the Atlantic.*’ Since then, the St.
Lawrence has been an international vector for over two hundred non-native
species.** The parasitic sea lamprey arrived early via the Welland Canal.
Zebra and quagga mussels arrived 150 years later as biological stowaways
on oceanic ships in the seaway. Wherever they colonized, mussels and oth-
er less-famous species hurt and then transformed indigenous food webs.*
These ecological disturbances triggered new water management debates.
At ecological scales, we not only perceive the natural world’s changeability,
we get a close-up view of nature’s relationships with humanity.

The St. Lawrence River illustrates both the difficulties and the possi-
bilities of a volume on U.S.-Canada border waters. To examine “waters”
in the plural is to examine multiple places at some scale or scales, making
each place its own universe of possible events, perspectives, stories, and in-
sights. By pursuing a collection on border waters, with a multidisciplinary
authorship, this volume necessarily becomes exploratory, and we necessar-
ily forfeit perfect thematic consistency or exhaustive examination of either
“the border” or “water.” Yet heterogeneity can create its own organizational
logic and insights, as we outline below.

No matter the locations, academic disciplines, or specific themes of its in-
dividual chapters, Border Flows advances five core insights:

» Canada-U.S. border waters are historically instrumental yet
permeable.

« Canada-U.S. border waters at every scale (transnational
to local) embody transformative relationships—between
humans and the natural world, between Canada and the
United States, and among different groups of residents,
economic stakeholders, and policymakers.
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« Canada-U.S. border waters are agents in a continuous
process of place-making and place-remaking.

« Canada-U.S. border waters reveal a more unified frame-
work for tracing water policy and governance in North
America because scarcity and abundance so visibly make
up a larger conceptual whole.

« Canada-U.S. border waters offer an early model of antic-
ipatory environmental policymaking with contemporary
(often cautionary) implications for sustainable water
management in other parts of the world.

These shared insights emerged when our contributors met for a writers
workshop in Kingston, Ontario, sponsored by the Network in Canadian
History and Environment (NiCHE). At the workshop, we reviewed draft
articles, explored their interconnections, and considered the overall flow
of the volume. We embraced the puzzle and opportunity of our internal
diversity—by country (we hail from both the United States and Canada),
region, discipline, research focus, even writing genre. Regionally, our work
spans the Pacific Northwest, Quebec, the Arctic North, and the Great
Lakes-St. Lawrence. (We had hoped to fill in the border with scholarship
from the eastern Maritimes and coast and more from the prairies, but we
did not find willing contributors for those places.) Our authors—who come
from law, history, geography, political science, environmental humanities,
and creative nonfiction—all contribute distinct understandings of border
dynamics and water studies to this single volume.

Despite our multidisciplinarity, intersecting scales and themes formed
natural groupings. An unusual transdisciplinary experiment began to take
shape, which became the fourth part of the volume. For a general road-
map, the four parts of Border Flows traverse, respectively, (1) international
scales and interactions involving nation-states; (2) federalist scales (nations
in relation to provinces and states) and binational interactions of corporate
and state actors and regional communities; (3) bioregional and ecological
scales and how nonhuman organisms interact with the border; and (4) in-
timate phenomenological scales wherein individuals relate on a personal
level to vaster, often impersonal, histories of borders and water.
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In some ways, part 1 of Border Flows, “Finding the Border: Political
Ecologies of Water Governance and Tenure,” is the volume’s most chal-
lenging section. This is not because the individual case studies are more
complicated than those in later sections; rather, subsequent parts of the
volume depend on all our readers, layperson and academic alike, being
comfortable with the shifting scales, overlays, and relationships that clarify
or hide border processes. The burden therefore rests on the authors in part
1 to make sense of the Canada-U.S. border as an idea and a process, not as
an actual thing, and Canada-U.S. border waters as locales for relationships,
not as large glasses of H,O on a table called North America. This section
explores the basic problem of “finding the border,” with guides from the
realms of environmental policymaking (Dave Dempsey), water law (Noah
Hall and Peter Starr), cultural geography (Emma S. Norman and Alice Co-
hen), and political science (Andrea Charron).

Dempsey opens part 1 by outlining tensions inherent in transbound-
ary agreements such as those for the Great Lakes. These include differences
between environmental law and policy, incompatible management from
international to local levels, inconsistent decision making, fluctuating
priorities, public expectations, and, unsurprisingly, the “media-unworthy
messy business of implementation.” Dempsey uses fish to illustrate the
normality of such tensions. Fish cannot respect the boundaries that in-
ternational diplomacy is meant to establish. As live beings, fish are not
static; they move around, and they respond to pollution, habitat changes,
predation, and climate change, all of which will undermine the original
assumptions that guided any bilateral negotiation over their management.
Dempsey thereby offers a key theme for the next three chapters of the
section: border waters diplomacy is neither end point nor outcome; it is
a succession of ambiguous outcomes and changing facts on the ground
that cumulatively make for an open-ended process of negotiation. From
here, “Finding the Border” examines the particularities of three famous
U.S.-Canada border waters. Hall and Starr build on Dempsey’s introduc-
tion to Great Lakes-St. Lawrence governance with a “citizen’s primer” on
Great Lakes water law. Consider this a crash course on the legal waterscape
and its historical progress from resolving international and interstate wa-
ter allocation and nuisance disputes toward governance more explicitly
focused on environmental protection and sustainable water use. Norman
and Cohen take readers to the Salish Sea (once called Puget Sound) at the
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western end of the 49th parallel. They expose a problematic history—one
in which the Canada-U.S. border was a moveable line of control, a form
of nationalism that privileged some geographic and political boundaries
while erasing others. Norman and Cohen also populate the border with
actual people, Coast Salish indigenous communities, whose cultural iden-
tity proved as important as economics in new forms of water governance.
Charron then moves north to the fabled Northwest Passage (NWP) of the
Arctic North, which connects the Pacific Ocean to the northern Atlantic.*
This is the contested water of sovereigns, whose definitional arguments—Is
the NWP “internal (Canadian) waters” or an “international strait”?—en-
tailed enormous transnational interests, defense and shipping issues, and
also the environmental well-being of NWP waters.

On a surface level, part 2 of Border Flows, “Constructing the Border:
Hydropolitics, Nationalism, and Megaprojects,” makes Canada-U.S. bor-
der waters the aspirational domain and canvas of twentieth-century en-
gineers—those state-sponsored “artists” of borderland waterscapes, com-
missioned to bring nationalistic imaginations to life in epic public works of
the technological sublime. In other words, “Constructing the Border” ad-
dresses the subordination of natural waterways and watersheds to a large-
scale border infrastructure of dams, locks, canals, harbors, and hydropow-
er plants. Beneath the surface of audacious engineering blueprints for the
Columbia River, the Chicago River, the St. Lawrence Seaway, Niagara Falls,
and James Bay run confusing undercurrents of binational treaties, national
or subnational identities, federalist systems of power, cultural ideas about
nature, and competing questions about water itself—both its purposes and
its distribution. Water historian Matthew Evenden helps readers navigate
these currents. He opens with examples of the roles mega-water-projects
have played in a fraught Canada-U.S. relationship. He surveys categories
of water development along an east-west corridor: irrigation, urban water
supplies, and hydropower. Most importantly, though, Evenden establishes
a historical zeitgeist of technological optimism that denied natural and so-
cial limits and rationalized underperformance (economically speaking) or
outright bad consequences. Subsequent case studies deconstruct historical
border water projects so mega they still awe today: the bilateral St. Law-
rence Seaway and Niagara Falls water control projects (Daniel Macfarlane),
unfulfilled schemes for bulk water exports from Quebec to the United
States (Frédéric Lasserre), and the Columbia River Treaty and consequent
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reengineering of the Canadian side of that river (Jeremy Mouat). Each of
these projects is geographically distinct and important to water and bor-
derlands studies in its own right. Lasserre’s chapter, for example, offers an
archetypal abundance mindset: Quebec’s water export proponents focused
obsessively on how to exploit the province’s wealth in water, the principle
value of which, in their view, derived from its commodification and sale to
water-scarce regions. But readers should also come away seeing the larger
context for mega-water-projects on the Canada-U.S. border. As Macfarlane
theorizes, these were nationalistic showpieces in a global era of high mod-
ernism, an era defined in large part by hubris.

In part 3, “Challenging the Border: Ecological Agents of Change,” three
of environmental history’s most innovative thinkers bring their intense
transdisciplinary engagement with hybrid ecologies to U.S.-Canada border
waters. Taking the ecologically twinned but border-divided Boundary Wa-
ters Canoe Area (United States) and Quetico Provincial Park (Canada) as
an accessible entry, James W. Feldman shows readers how cumulative dif-
ferences in management and tourism did indeed demarcate two parks that
look and feel different north and south of the border. Then Feldman intro-
duces the natural forces of wind and fire, thus opening the hard work of this
section: How do we understand causality and outcomes when the border is
both water and land, when border waters are natural and human, when the
scales of explanation are as broad as wind, as cellular as fish fat, as global as
climate? In Nature’s Metropolis (1992), William Cronon explicated the over-
lay of “second nature” on “first nature” in nineteenth-century Chicago. In
this part of Border Flows, our authors take a deep dive into first and second
ecology. It requires a humanist scholar both at ease and expert with scien-
tific literature to analyze the natural cycling of wholly unnatural chemicals
and heavy metals, as Joseph Taylor III does when he returns readers to the
Salish Sea. Taylor traces the paths of persistent organic pollutants from in-
dustry through the marine ecosystem and beyond, to birds, mammals, and
humans, and how these problems challenged a region that tried, but failed,
to draw a line between sovereigns. Likewise, Nancy Langston interrogates
the easy explanation that invasive sea lampreys decimated lake trout pop-
ulations in Lake Superior (not only a crucial border water but the world’s
largest freshwater lake by surface). For one thing, the historical chronology
does not support a simple cause and effect. Superior’s aquatic ecosystems—
powerful agents in their own right—interacted with the multiple stressors
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of watershed change, industrial pollution, fisheries management, and, re-
cently, climate change. In the past, binational policy did not adequately map
and address these interrelationships. Lake Superior and the Salish Sea il-
lustrate how historically grounded transdisciplinary analysis might help
policymakers respond to complexity in time (the next time).

In part 4, “Reflections in the Water,” acclaimed nature writer Jerry Den-
nis guides readers into the realm of environmental humanities and creative
nonfiction. Here, several of our contributors offer more intimate takes on
their scholarship and the places they study, to draw out the experiential
aspects and to show how scholarly themes get traction in our daily lives.
These short, reflective essays are also an experiment of sorts for translating
academic scholarship into relatable scenes, where real people (not faceless
researchers) participate in the cares and woes and flows of care-worthy
places. The authors want readers to imagine themselves in such places and
situations—or better yet, to draw parallels with their own experiences and
perceptions. The personalization in the essays is contemporary in form and
function. Consider TED Talks, for instance, those short public-scholarly hy-
brids whereby the presenter places himself or herself emotionally within the
narrative trajectory of a complex subject. First-person narrative is entirely
normal for nature writers like Dennis but less comfortable for many aca-
demics. And so, this part of Border Flows consciously stands apart from the
first three sections and tries to welcome readers who might care more about
their childhood on the lake than high modernism.

Finally, Graeme Wynn revisits our many border waters in his inimita-
ble way, map-melding the case studies with metaphor and meaning in an
afterword that is also a prologue and blessing for future travel along this
and other important borders.

The impetus for the entire Border Flows project is water itself—water as
a fundamental environmental and moral concern of the twenty-first
century. More than half the planet’s population confronts severe water
shortages. The World Economic Forum warns that our world faces water
bankruptcy.” We must put our insights about the past in service to the
precarious future of Earth’s fresh water. A century of water relations along
the Canada-U.S. border—with the lessons and models therein—should be
part of that urgent dialogue.
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Finding the Border:
Political Ecologies of Water Governance and Tenure






Openings

Political Ecologies on the Border

Dave DEMPSEY

“Pollution doesn’t respect political boundaries.”

Anyone who has worked on water pollution issues in the last several
decades has heard this refrain, or something like it, countless times. The
repetition of words can rob them of meaning, so it is appropriate to stop
and to look at and listen to this use of language more closely. Doing so can
tell us a great deal about water diplomacy across borders—especially as
seen through the lens of a political practitioner. For the fact is that gover-
nance systems still very much respect boundaries.

In actual governance, the ideal and the achievable always collide, with
the latter holding the power. That pollution does not respect boundaries
leads theoretically to an imperative to remove or transcend those bound-
aries, but the reality is that the centuries-old construct of national sov-
ereignty continues to dominate societal attitudes and public policy. Still,
there is some reason to believe in movement toward a sweeping change
in transboundary water management. The recent historical record offers
some support for this trend—but with limits. The trajectory of Great Lakes
agreements among states and provinces over time is an example.

In the mid-1980s, as elected officials in the Great Lakes region found
it in their political and in the public interest to cooperate and undertake
joint initiatives to conserve the lakes, public health advocates observed
that the Great Lakes states and Ontario had varying methodologies for
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determining fish-consumption health advisories in their respective Great
Lakes waters for sport and subsistence anglers.! A lake trout contaminated
with a certain level of PCBs, for example, might trigger an advisory rec-
ommending limited or no consumption in one of the Great Lakes states,
while it might be deemed safe for more frequent eating if it swam into the
waters of another state or Ontario. The health advocates argued that the
jurisdictions should agree on a methodology that would result in similar if
not identical advisories, reducing public confusion while providing health
advice of comparable caution. The governors of the Great Lakes states
agreed and in 1986 set their health experts to work devising a common
methodology. Ontario also participated.

Toiling arduously and in good faith, the states and Ontario conferred
for seven years before producing their agreement, Protocol for a Uniform
Great Lakes Sport Fish Consumption Advisory.> The result was a narrow-
ing, but not the elimination, of differences among the jurisdictions in de-
termining contaminant thresholds for the issuance of fish-consumption
advisories. Using their best professional judgment, the experts found va-
lidity in a common methodology with enough jurisdiction-specific twists
to yield slightly different results. Sovereign insistence on those twists over-
rode the objective of strict uniformity. Today, the advisories continue to
differ, although not as widely as before.’

This episode illustrates lessons about issues that arise from the shared
waters of the Great Lakes but are often applicable to waters along the entire
border. Namely, political jurisdictions sharing boundary waters can and
will, when prodded at the right moment in history by the right people,
quickly strive to communicate about their water-related management dif-
ferences; less quickly, but still genuinely, attempt to coordinate and per-
haps arrive at compatible management approaches; and most slowly, if
at all, come to agreement on a single, codified, enforceable management
approach in which all governmental jurisdictions subscribe to uniform
standards and share decision making across boundaries. This last tends to
happen only when a common threat is perceived and no significant con-
stituency at home opposes such an approach. In the end, managing the
public’s expectations about what can realistically be accomplished—and
allaying any public fears about surrendering sovereignty—is as important
as managing the shared resources themselves.
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These realities have characterized public policy and governance af-
fecting more than the Great Lakes. While globally unique, the Great Lakes
are just one part of a U.S.-Canada border that is approximately 40 percent
water.* Fish and pollutants in all of these waters also fail to recognize
political boundaries. And typically, sovereignty has trumped any notion
of unified management all along this watery boundary. But as chapters in
this section attest, the future of water governance affecting shared waters
may be less fixed than the past. A changing physical and social climate
and a changing vision of boundary waters themselves support a hypothe-
sis of continued evolution.

Indeed, climate already appears to be fostering shared problem solv-
ing in two watersheds straddling the U.S.-Canada border. In both the Red
River-Lake Winnipeg and Lake Champlain-Richilieu River basins, toxic
organisms have added urgency to the problem of coordinated water gover-
nance. Cyanobacteria (popularly known as blue-green algae) are apparent-
ly on the increase in these watersheds because of the interaction of nutrient
pollution and climate change. These microorganisms pose risks to human
health’ that are significant enough to warrant nonbinding transboundary
action plans for cleanup in both basins.® If these plans fail, new legal in-
struments may follow.

This is the pattern of more than a half century of innovation in the
Great Lakes Basin. In the last sixty years, Great Lakes states and provinc-
es and the U.S. and Canadian federal governments have been relatively
nimble in responding to common threats to the lakes with consultation
and coordination mechanisms and institutions. They move especially fast
when catastrophe appears imminent and the public clamours for govern-
ment action—as when populations of lake trout crashed in the late 1940s
and when transfers of water from the Great Lakes to the arid West seemed
likely in the 1980s. This crisis-and-response pattern accounts for, among
other things, the 1955 U.S.-Canada Convention on Great Lakes Fisheries
and the 1985 Great Lakes Charter among the eight Great Lakes states, On-
tario, and Quebec (the latter of which is discussed in chapter 1).

Although the convention has treaty status and the charter is a good-
faith agreement, they are alike in that they emphasize consultation and
common effort without committing the parties to hard-and-fast regula-
tory efforts, let alone even the mildest infringements of sovereignty, per-
ceived or real. Thus, they reflect an acknowledgment of common interest
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and, to a lesser extent, the need for common stewardship while guarding
sovereign freedom of action.

Established by the 1955 convention, the Great Lakes Fishery Commis-
sion has proven to be remarkably effective in meeting its primary charge:
suppressing and controlling populations of the destructive, non-native sea
lamprey. But it has provided other benefits. The commission has success-
fully brought together state and provincial fishery managers to agree on a
compatible fishery management plan and fish community objectives for
each lake.” With less success but equally genuine intentions, the commis-
sion has promoted interjurisdictional, binational consultation on aquatic
habitat conservation. There has never been a credible call for a single Great
Lakes fisheries management agency or policy; Ontario and the states retain
control of their respective fisheries (although these are in fact a single re-
source). The commission goes as far as it needs or anyone in the field wants
it to go.

The 1985 Great Lakes Charter was the product of its time—the dawn
of modern concern about water diversions from the lakes, when fear of
water claims by southwestern U.S. states—with their growing populations
and political clout—began to mount. An interstate compact, while prob-
ably desirable, was not politically feasible in the context of the early and
mid-1980s. That left no meaningful alternative to a common statement
of purpose and principle and a resolve to coordinate across boundaries
and improve in-state and in-province water management. Even that was
dicey in Michigan, where a leading sportsman’s organization attacked the
charter for implying there might, someday, be a diversion that could pass
muster and urged that the state not become party to the agreement. The
charter went as far toward common management as politics would allow.

Transboundary water agreements—and many major governmental
initiatives generally—face another political problem. Whether for a stat-
ute, a charter, or a compact, the signing ceremony gets fanfare but im-
plementation suffers from neglect. Compatible, let alone uniform, water
management flags. Sunshine is the best disinfectant, but the execution of
transboundary water management agreements has often occurred in shad-
ow. In addition to political pressures that may drive a jurisdiction not to
impose or enforce a strict regulatory decision, there is a question of fund-
ing for water resource programs, especially for mundane data collection
and monitoring—particularly vexatious in a time of scarce government
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dollars. But as Noah Hall and Peter Starr convincingly argue in chapter 1,
there is reason to be cautiously optimistic that implementation of the 2008
water management compact among the Great Lakes states, and a parallel
agreement involving the same states, Ontario, and Quebec, will be more
transparent than its predecessors.

Some decisions that could affect boundary waters are, and are likely
to remain, the prerogative of one nation. At this writing, controversy rages
over the proposed siting of a deep geologic repository for the disposal of
low- and medium-level radioactive waste from nuclear reactors close to
the Lake Huron shoreline at Kincardine, Ontario.® The repository would
be at least two thousand feet below the surface, lie within a mile of Lake
Huron, and store up to 200,000 cubic metres of waste. Citing the risk of a
release into the Great Lakes, opponents are especially outspoken on the
U.S. side—but also belated, as their outcry arose well after the siting pro-
cess began. The U.S. critics complain that the Canadian siting process was
not well publicized in the United States.

The early lack of transboundary communication is striking. A step
toward better communication is a new clause of the U.S.-Canada Great
Lakes Water Quality Agreement as updated in 2012.° Article VI, Notifi-
cation and Response, provides in subsection (c) that the governments
“shall notify each other, through the Great Lakes Executive Committee,
of planned activities that could lead to a pollution incident or that could
have a significant cumulative impact on the Waters of the Great Lakes,”
specifically mentioning “the storage and transfer of nuclear waste or ra-
dioactive materials” as one such activity. Nothing beyond notification is
required or provided for. Sovereignty tops shared decision making. This
is reminiscent of the charter. Still, the possibilities of future innovation
cannot be dismissed.

The chapters in this section, in different ways, underscore that human
constructs affecting border flows evolve, generally for the benefit of both
the waters and the people who enjoy and use them. But the chapters also
sketch inherent tensions between even the “evolved” constructs and sus-
tainable human and water regimes. The result is not a linear march for-
ward toward an arbitrary notion of “progress,” but zigzag routes that may
or may not lead to a single destination.

As Hall and Starr observe in their chapter, titled “A Citizen’s Legal
Primer on the Boundary Waters Treaty, International Joint Commission,
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and Great Lakes Water Management,” adoption of pioneering legal prin-
ciples addressing binational water management between Canada and the
United States reaches back over a century to Article IV of the 1909 Bound-
ary Waters Treaty. But as they also note, those rudimentary principles
could come to fruition only with the passage of time and increasing hu-
man sensitivity to the indivisibility of shared waters. What they describe as
a survey of the legal waterscape of water management agreements between
the United States and Canada is a necessary and engaging history, docu-
menting an unfolding of law in tandem with an evolution of ecosystem
science. The authors make a critical observation about the historic inno-
vation of the 2008 Great Lakes Compact among the states and the parallel
agreement also including Ontario and Quebec: that the two agreements
take into account the entire Great Lakes hydrologic system in a way “that
still respects state autonomy and sovereignty.” The authors also strike a
hopeful note regarding a growing accent on environmental protection and
citizen participation in Great Lakes transboundary management.

First popularized in the 1970s, the concept and image of a single natu-
ral water system indifferent to human-made international boundaries has
claimed a large beachhead. But in chapter 2, “Treaties, Wars, and Salish Sea
Watersheds: The Constructed Boundaries of Water Governance,” Emma S.
Norman and Alice Cohen pose difficult questions that arise from this view.
To what extent will the borders defined by European-derived constructs
yield to governance that respectfully accommodates Indigenous lifeways
and traditional knowledge? And is the superficially “natural” watershed
governance model complicated by implicit human assumptions? These
questions and their alternative answers are an antidote to rosy optimism.

In “Contesting the Northwest Passage: Four Far-North Narratives,”
Andrea Charron compellingly describes the unique history of the strait
and the evolution of Canadian views and policies regarding its place with-
in the national identity, as a military frontier, as a sensitive ecosystem, and
as a resource to be managed for sustainable development. The historical
contrast between Canadian and U.S. views of the passage’s role as territo-
rial versus international waters illustrates the ways such border differences
are carefully expressed in legal terms. Rapid changes in the environmental
conditions of the Northwest Passage associated with climate change ap-
pear to be fostering comparably rapid change in policy, and perhaps law,
but Charron concludes that the narrative is still a work in progress.
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The relatively new ecosystem approach fosters public and political
support for binational governmental coordination and conservation. But
the policies and institutions responsible for such governance are circum-
scribed, as in other areas of governance, by fluctuating priorities, budgets,
and philosophies—and typically, but not always, by sovereignty concerns.

A perceived external common threat is often the most potent source
of intergovernmental consensus on binding action. The 2008 Great Lakes
Compact reflected a shared urgency among Great Lakes state and provin-
cial governments. A legally enforceable pact superseded state sovereignty
concerns also in part because no serious objection was raised by any con-
stituency in the basin. The idea of losing Great Lakes water has few adher-
ents in the Great Lakes states and provinces.

The history of U.S.-Canada approaches—and state-provincial ap-
proaches—toward management of boundary waters is instructive. Cooper-
ation and coordination are feasible, even likely as public awareness grows.
Clear political rewards exist for executing transboundary water agreements.

But so do clear limits. Even when the agreements commit their parties
to mirroring actions, differences in implementation occur. To some extent
this is a natural result of sovereignty, but it is also a result of political ecolo-
gy. Each jurisdiction has its own political history and pressures. And it is a
reality that the media-worthy announcement of agreements is followed by
the distinctly media-unworthy messy business of implementation.

This does not mean that treaties and other U.S.-Canada transbound-
ary water management agreements are likely to always be confined within
the limits of the past. Rather, they are gradually moving, in fits and starts,
toward a full recognition of the responsibility for joint, binding manage-
ment across state, provincial, and national boundaries. It will be exciting
to see what may come next.

Perhaps most interesting is the question of whether the common ex-
ternal threat of climate change will drive jurisdictions on both sides of the
Canada-U.S. border toward binding agreements supporting mitigation,
adaptation, and resiliency to protect shared waters. Will climate change
become as potent a political symbol and policy rallying point as vessels
slurping up Lake Superior water and exporting it to Asia?

Fish do not respect political boundaries. Pollution does not respect po-
litical boundaries. Neither groundwater nor surface water respect political
boundaries. But human beings do. The task for Canadians and Americans
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in the twenty-first century is to respect the disrespect of mobile natural
resources, especially water, for political boundaries: to envision the lake
trout and walleye that cross the boundaries and imaginatively follow them.
In doing so, Homo sapiens can thoughtfully fashion ever more realistic and
enforceable mechanisms for bridging the divide.
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A Citizen’s Legal Primer on

the Boundary Waters Treaty,
International Joint Commission,
and Great Lakes Water
Management

NoaAH D. HALL AND PETER STARR

[. Introduction: The Origins of United States-
Canada Water Management

To modern ears, the term “water management” most likely evokes envi-
ronmental concerns. This is appropriate, for water policy in North Amer-
ica has centred on environmental issues in recent years. But this was not
always the case. Over a century ago, Canadian-American water relations
grew out of very different interests. In North America, formal bination-
al management took shape in 1903, when the United States and Canada
first established the International Waterways Commission to address po-
tentially conflicting rights in the countries’ shared waterways.' The com-
mission soon recommended that the two countries adopt legal principles
to govern uses of their shared waters and form an international body to
turther advance protection of boundary waters. In 1907, the International
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Waterways Commission drafted a proposed treaty, which was modified
through negotiations and eventually led to the Boundary Waters Treaty
of 1909. The treaty primarily provided for joint management and cooper-
ation between the United States and Canada for the two countries’ shared
boundary waters. The treaty defined “boundary waters” to include the
lakes, rivers, and connecting waterways through which the U.S.-Canada
border passes, but not the tributaries that flow into these bodies or the
waterways that leave them.

These earliest efforts at cooperative, transboundary water manage-
ment were motivated not by environmental concerns but by the desire to
erect a framework to govern navigation and equitable sharing of boundary
waters.” For instance, the Boundary Waters Treaty addressed the taking
and diversion of boundary waters in Article III, whereby neither party
could use or divert boundary waters “affecting the natural level or flow
of boundary waters on the other side of the [border]line” without the au-
thority of the International Joint Commission (a six-member investigative
and adjudicative body in which the United States and Canada were equally
represented by political appointees).

While environmental degradation was not the top priority historically,
it was a concern. For instance, by the late 1800s, the Great Lakes and sur-
rounding waterways had become severely polluted as a result of the region’s
rapid industrialization. As one commentator put it, “the filth and stench in
the waters of Great Lakes towns could be seen, tasted, and smelled.” This
pollution also contributed to public health problems like typhoid and chol-
era. As a result, the first draft of the treaty included a provision forbidding
water pollution that had transboundary consequences. The drafters also
vested the international commission that would administer the treaty with
“police powers” to enforce this rule, but the U.S. secretary of state object-
ed. He would only agree to an antipollution provision that was limited to
the defined boundary waters and had no enforcement mechanism.* Thus,
the next (and ultimately final) draft of Article IV of the Boundary Waters
Treaty simply provided the following: “It is further agreed that the waters
herein defined as boundary waters and waters flowing across the boundary
shall not be polluted on either side to the injury of health or property on
the other.” During ratification debates, some U.S. senators opposed even
this more limited provision, fearing the growth of an international police
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power. But Canada won over the reticent senators by assuring them that
the provision would be enforced only in “more serious cases.”

Since its ratification, the Boundary Waters Treaty of 1909 has provid-
ed the foundation for transboundary Canadian-American water man-
agement. The legal principle underlying Article IV—that one country’s
pollution should not harm another country—eventually catalyzed a shift
in policy and public focus from water apportionment and navigation to
water quality and protection. Beyond North America, this principle is now
a central tenet of customary international environmental law, reflected in
the United Nations Conference on the Human Environment Stockholm
Declaration of 1972 and United Nations Conference on Environment and
Development Rio Declaration of 1992.°

The rest of this chapter is an admittedly long survey of the legal water-
scape of international agreements between the United States and Canada
to co-manage their most precious shared resource. Such a survey is nec-
essary for scholars, policymakers, and public audiences. Many have deep
concerns over the outcome of contemporary water disputes but might
lack sufficient grounding in the legal history that shapes those outcomes.
Subsequent chapters in Border Flows examine some of the same themes,
agreements, and places from different angles. We wish, in effect, to lay the
foundation for multiple approaches—a crash course for citizens as well as
a current state of the field for policymakers and fellow scholars in other
disciplines. We focus most specifically on the vast freshwater system that
is the Great Lakes, as that region acted as both catalyst and test case for
dramatic and internationally significant legal and diplomatic processes.
One cannot make sense of contemporary water diplomacy without un-
derstanding the intricate legal history of the Boundary Waters Treaty of
1909 and its Article IV, and these arose in a Great Lakes context. Part 2 of
the article provides an overview of the evolving case law of transboundary
water management within the United States (again, with a focus on the
Great Lakes). This sets up part 3, which surveys the international arena of
Canadian-American agreements. A nested analysis is necessary because of
the different scales at which water law and management have developed:
state and provincial, national, and international.
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1.1 Great Lakes watershed. Map by Jason Glatz.

[l. U.S. Context: Approaches to Transboundary
(Interstate) Water Management

U.S.-Canada transboundary water management coevolved with interstate
water management within the United States. During the twentieth centu-
ry, the U.S. federal government—especially the judicial branch—resolved
numerous water disputes between American states. The methods and
principles that evolved in the United States to resolve interstate conflicts
centred primarily on consumptive uses and diversion. The legal areas of
equitable apportionment, interstate compacts, and interstate nuisance
complaints all developed into major bodies of water case law that estab-
lished precedents for future conflict resolution. These, in turn, would in-
fluence the development of U.S.-Canada water regimes and transboundary
environmental law globally.
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Interstate Water Allocation through Equitable
Apportionment

In the federal system of the United States, states are coequal sovereigns.
The U.S. Constitution vests the Supreme Court with jurisdiction over suits
between states. The Supreme Court has allocated interstate waters pursu-
ant to this authority with a doctrine it terms “equitable apportionment.”
Equitable apportionment relies heavily on the specific facts and circum-
stances of the interstate dispute before the court. It is premised on the
states’ status as sovereigns; thus, no single state can command an entire
transboundary water body to the detriment of other neighbouring ripar-
ian states. The doctrine was explained succinctly in the Supreme Court’s
decision in Kansas v. Colorado (1907):

One cardinal rule, underlying all the relations of the States to
each other, is that of equality of right. Each State stands on the
same level with all the rest. It can impose its own legislation
on no one of the others, and is bound to yield its own views to
none. Yet, whenever . . . the action of one State reaches through
the agency of natural laws into the territory of another State,
the question of the extent and the limitations of the rights of
the two States becomes a matter of justiciable dispute between
them, and this Court is called upon to settle that dispute in such
a way as will recognize the equal rights of both and at the same
time establish justice between them.”

Despite its constitutional jurisdiction over these cases, the Supreme Court
has been reluctant to exercise its authority. The court has made clear its
desire that such disputes be resolved with the benefit of technical exper-
tise, policy discussions, and cooperation through the interstate compact
process, discussed below.

Interstate Water Allocation through Interstate
Compacts

Interstate compacts are powerful tools for making law in the United States.
A compact is essentially a contract between states entered into through
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state legislation. Because interstate compacts increase the power of the
states at the expense of the federal government, they are subject to congres-
sional approval. Once Congress grants its approval, the interstate compact
has the full force and supremacy of federal law. This allows the terms of a
compact to be enforced in federal court and prevents states from ignoring
their compact duties.®

Historically, substantive interstate water compacts have followed one
of two models: western and eastern. Western water compacts, such as the
Colorado River Compact and the Rio Grande Compact, typically focused
on allocating coveted water rights to a shared river among the party-states.
Western compacts divided the proverbial pie into pieces, and what each
state did (or does) with its piece is beyond the scope of the compact. In
other words, these compacts restrict the total amount of water available to
each state but do not provide any guidance for managing water withdraw-
als within the state’s allocation.’

The two major eastern water compacts, the Delaware River Basin
Compact and the Susquehanna River Basin Compact, use a very different
approach.”® They created centralized interstate management authorities
comprised of the party-states and federal government. These authorities,
termed compact commissions, assumed broad regulatory powers for per-
mitting and managing individual withdrawals and diversions of all waters
in the respective river basins. The commissions even set regional standards
for discharges of water pollution." This centralized approach had obvious
benefits for uniform management of a single resource but required a signif-
icant loss of state autonomy.'?

Regardless of the underlying approach employed by interstate water
management compacts, the greatest challenge of allocating interstate wa-
ters through compacts has always been the political challenge of getting a
compact enacted.”” Enacting a compact requires uniform ratification by
each party-state’s legislature, the signature of each party-state’s governor,
approval by a simple majority in both houses of Congress (which can mod-
ify the terms of the compact to protect national interests), and present-
ment to the president. At any of those stages, the compact process can die.
The process also requires all negotiation and compromise up front (before
legislative deliberations), as no individual state can unilaterally modify
the terms of the compact during ratification. The process for enacting a
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compact is thus a political obstacle course, and several recent efforts to allo-
cate interstate waters through a compact have failed for political reasons."

Another limitation inherent in the interstate compact approach is
Congress’s reluctance to include foreign governments in their compacts.
In 1968, the Great Lakes states created an interstate compact (the Great
Lakes Basin Compact) and attempted to include Canadian provinces as
members. However, Congress explicitly refused to consent to the provision
that would have allowed Ontario and Quebec to join as parties. Stymied
by Congress, Ontario and Quebec eventually became “associate members”
of the compact’s governing commission, but they still do not enjoy full
membership in the compact itself.””

The exclusion of Canadian provinces from the Great Lakes Basin
Compact was not a major setback to transboundary water management
efforts, for the compact did not substantively impact water law or rights in
the basin.' The functions of the Great Lakes Basin Compact and its Great
Lakes Commission were limited to gathering data and making nonbinding
recommendations regarding research and cooperative programs. In fact,
Joseph Dellapenna has characterized the Great Lakes Basin Compact as
typical of the “let’s keep in touch” approach used in many interstate water
compacts in the eastern United States—and he notes that, “not surprising-
ly, such a ‘let’s keep in touch’ approach failed to accomplish much toward
protecting the biological, chemical, and physical integrity of the rivers and
lakes addressed in the particular compacts.”™’

Historical Interstate Nuisance: Example of the Chicago
Diversion Litigation

Despite the abundant supply of water in the Great Lakes, the region has
not been immune to interstate disputes over water diversions and use.
When one state’s diversion results in a nuisance to another state, the
states can resolve the dispute in the U.S. Supreme Court. A summary of
the Chicago diversion litigation (the series of Wisconsin v. Illinois cas-
es) provides an example of the role that this approach can play in trans-
boundary water management.

In the early 1880s, Chicago was becoming one of the nation’s larg-
est cities when an outbreak of chronic water-borne illnesses threatened
the health of residents. The problem, simply put, was that Chicago was
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disposing of its sewage into Lake Michigan (via the Chicago River), while
taking its drinking water from the same source.”® The solution was a bit
more complicated: Chicago built a canal to reverse the flow of the Chicago
River, changing its output from Lake Michigan to the Illinois River and
ultimately to the Mississippi River. The project was bold, controversial, and
successful in both protecting public health and linking the Great Lakes
with the Mississippi River. Missouri, now downstream from Chicago’s
sewage, brought an interstate nuisance action in the Supreme Court, chal-
lenging Illinois’s discharge of sewage into the Mississippi River system.

Missouri’s challenge in the Supreme Court failed for lack of scientific
proof of harm and causation, but this did not mark the end of litigation.
Due to Chicago’s growing population, the city increased its diversions
from Lake Michigan by over 200 percent from 1900 to 1924." That year,
Wisconsin, Michigan, and New York brought suit in the Supreme Court
against Illinois. The complaining states alleged that the Chicago diversion
had lowered levels in Lake Michigan, as well as Lakes Huron, Erie, and
Ontario, by more than six inches, harming navigation and causing serious
injury to the complaining states’ citizens and property. Illinois denied that
the diversion had caused any such injuries and pointed out that the diver-
sion was necessary.*

The Supreme Court appointed former Supreme Court justice and sec-
retary of state Charles Evan Hughes to be special master. As special master,
Hughes would review factual evidence and make a report with recommen-
dations. His report found that Chicago’s diversion had lowered the levels
of Lakes Michigan and Huron by six inches and Lakes Erie and Ontario
by five inches, which damaged numerous interests. The court adopted the
special master’s report, concluding that the reduced lake levels caused the
complainant states and their citizens and property owners “great losses.”

While generally supporting the claims of the complaining states, the
court recognized the public health implications and economic costs that
would come from immediately halting the entire Chicago diversion. The
court thus followed the special master’s recommendation to allow Chicago
to complete a phased reduction in the diversion, along with the construc-
tion of additional sewage treatment facilities. This did not, however, end
the matter. Litigation in the Supreme Court continued over several decades
regarding Illinois’s compliance with the diversion reduction schedule and
the amount of water allowed for domestic pumping.*
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What is most notable about the case is the Supreme Court’s recogni-
tion that Great Lakes water management was less an issue of apportion-
ment of water rights and more an issue of defining the bounds of the states’
shared reasonable-use duties. While the relatively short opinions do not
advance this proposition directly, the leading Chicago diversion opinion
was authored by Chief Justice William Howard Taft, the former U.S. pres-
ident whose administration had negotiated the Boundary Waters Treaty
of 1909 between the United States and Canada. Taft was an Ohioan, and
he may have instinctively appreciated both the abundance of Great Lakes
water that made allocation unnecessary and the shared importance of the
resource between two countries and eight states that made protection of
all of its values (including navigation, drinking supply, fishing, recreation,
and property enhancement) critical.

Speculation about the court’s motivations aside, the Chicago diversion
litigation leaves two key legacies in shaping the law of the Great Lakes.
First, the Chicago diversion, authorized at 3,200 cubic feet per second (90.6
cubic metres per second), remains the largest diversion of Great Lakes wa-
ter out of the basin. Second, while the court’s decisions stopped short of an
absolute prohibition on diversions, they demonstrate a general preference
for protecting the interests of other states and preserving the integrity of
the Great Lakes system. Both of these legacies are an important part of the
evolution of Great Lakes transboundary water management.

Contemporary Interstate Nuisance: Asian Carp and the
Chicago Diversion Today

In light of the Chicago diversion’s contentious past, it should come as little
surprise that it is once again at the heart of a major legal dispute. This time,
the issue is not what Chicago sends downstream but what might swim up-
stream through the diversion and into the Great Lakes: Asian carp. The
term “Asian carp” refers to two non-native species of fish, Bighead and Sil-
ver carp. The carp were introduced into U.S. waters by the government and
the private sector in hopes that the filter-feeding fish would prove useful
for cleaning suspended particles and algae out of dirty ponds.® The carp
were useful in this regard, but their efficient (and voracious) feeding habits
also made them dangerous to native species. Thus, when these fish escaped
their containment ponds in the southern United States, they began to wreak
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havoc in the Mississippi River. Due to their size (up to 100 pounds/45 kilo-
grams), large appetites, and active spawning, Asian carp can outcompete
native species. The preferred food of the carp is plankton—and since most
native fish species also depend on this food source either directly or indi-
rectly, the Asian carp’s rapid consumption of it can truly decimate native
species. As one journalist writes, the fish are “so thick in some stretches of
[the Mississippi] River that they literally roil the water.”**

The Asian carp’s invasion of the Mississippi began in the South, and
they have been steadily moving up the river. Thus, the Great Lakes states
fear that the fish will enter the lakes through the Chicago diversion and do
irreversible harm to the ecosystem. In 2009, Michigan, Wisconsin, Minne-
sota, Ohio, and Pennsylvania asked the Supreme Court to reopen its decree
in Wisconsin v. Illinois in order to close the Chicago canal. Unfortunately,
the court declined the states” request, leaving them to seek relief in the
lower courts. The states then filed suit in federal district court, alleging that
the U.S. Army Corps of Engineers and the City of Chicago had created a
public nuisance by allowing the Asian carp to threaten the waters and fish-
eries of the Great Lakes. The litigation has worked its way through several
rounds of court decisions, and while the presiding judges often recognize
the potential catastrophic harm of an Asian carp invasion, the courts have
consistently ruled against the plaintiff states.

With this lawsuit somewhat stalled in federal court, one might hope
for Congress or the president to act, but that does not seem likely. Con-
gressional proposals (the so-called CARP Act) have gone nowhere, and
President Obama has declined to become directly involved. By failing to
address this problem, the federal government has not only put the Great
Lakes ecosystem at risk but, as we will see next, ignored the United States’
obligations to Canada under the Boundary Waters Treaty and other inter-
national agreements.
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[1l. Binational Context: International Agreements
on Water Management

Ambitious but Unenforceable: International Agreements
Prior to the Great Lakes-St. Lawrence River Basin
Compact and Agreement

THE GREAT LAKES WATER QUALITY AGREEMENT

In the 1960s, citizens and scientists became increasingly alarmed about
water pollution in the Great Lakes. In response to these concerns, the
United States and Canada issued a joint reference to the International
Joint Commission in 1964 regarding pollution in Lakes Erie and Ontario.
It took the commission nearly seven years, but in 1970 it issued a report
recommending new water quality control programs and the need for a new
agreement for cooperative action on pollution. Two years of negotiations
followed, and in 1972, Prime Minister Pierre Trudeau and President Rich-
ard Nixon signed the Great Lakes Water Quality Agreement.”

The 1972 signing of the Great Lakes Water Quality Agreement is em-
blematic of the historic shift in the countries’ water relations. Long gone
were the days when access and navigation were primary concerns; water
quality had moved to the fore. However, the agreement also typifies the
countries’ practice of entering into ambitious but unenforceable agree-
ments: implementation of the agreement was hobbled by its subtreaty sta-
tus and lack of enforcement provisions.

As stated in the 1972 Great Lakes Water Quality Agreement, the two
countries were “seriously concerned about the grave deterioration of water
quality on each side of the boundary to an extent that is causing injury
to health and property on the other side.” The agreement set forth gener-
al and specific water quality objectives, provided for programs directed
toward the achievement of the water quality objectives, and defined the
powers, responsibilities, and functions of the International Joint Commis-
sion. However, the agreement gave primary responsibility for achieving its
objectives to the two federal governments (specifically, the U.S. Environ-
mental Protection Agency and Environment Canada), not the Internation-
al Joint Commission.
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Initially, the 1972 Great Lakes Water Quality Agreement focused on
phosphorous pollution. As both countries were making progress on this
front, however, new threats emerged. Scientists uncovered risks from pre-
viously unknown persistent organic chemicals that “were already affecting
the health of wildlife and could be a threat to human health.”? In response,
the United States and Canada amended the agreement in 1978 with a new,
more expansive purpose:

to restore and maintain the chemical, physical, and biological
integrity of the waters of the Great Lakes Basin Ecosystem. In
order to achieve this purpose, the Parties agree to make a max-
imum effort to . . . eliminate or reduce to the maximum extent
practicable the discharge of pollutants into the Great Lakes
System. Consistent with the provisions of this Agreement, it is
the policy of the Parties that [t]he discharge of toxic substances
in toxic amounts be prohibited and the discharge of any or all
persistent toxic substances be virtually eliminated.”

Nine years later, the parties again revised the agreement, signing the 1987
Protocol, which focused on critical pollutants and drew upon broad lo-
cal community involvement. Canada and the United States expanded the
Great Lakes Water Quality Agreement yet again in 2012, with another
protocol, in order to address a number of new areas of concern such as in-
creased phosphorous loadings, harmful vessel discharges, invasive species,
habitat degradation, and climate change impacts.*®

As previously mentioned, the effectiveness of the Great Lakes Water
Quality Agreement was limited by its subtreaty status and its lack of en-
forcement provisions. Courts in the United States have refused to enforce
the agreement domestically for these reasons.” However, this is not to say
that the agreement did not effect real, positive change. One of the agree-
ment’s major achievements was to give citizens an increased role in shaping
policy to address transboundary pollution in the Great Lakes. Prior to the
agreement, the International Joint Commission had held public hearings
on specific topics but essentially conducted its business in private. In the
face of increased citizen pressure resulting from the growing environmen-
tal movement, the agreement opened the International Joint Commission
up to the public. The increased public involvement in the implementation
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of the agreement became one of its most significant results. The Interna-
tional Joint Commission emphasized this point in its ninth biennial report:

The public’s right and ability to participate in governmental
processes and environmental decisions that affect it must be
sustained and nurtured. ... The Commission urges govern-
ments to continue to effectively communicate information that
the public needs and has come to expect, and to provide oppor-
tunities to be held publicly accountable for their work under
the Agreement.*

To some extent, the increased opportunity for public participation in deci-
sion making compensates for the failure of the Great Lakes Water Quality
Agreement to contain specific enforcement provisions. With increased
public participation comes increased accountability on the part of the two
federal governments to comply with their joint responsibilities under the
agreement. Equally important, the agreement has helped create an in-
formed and engaged citizenry on both sides of the border, which has led to
improved transnational protection of the Great Lakes.

THE GREAT LAKES CHARTER OF 1985

Like the Great Lakes Water Quality Agreement, the Great Lakes Charter
is an international agreement with laudable but unenforceable goals. The
charter was signed by all of the Great Lakes states and provinces, and while
it is only a good-faith agreement, it contains individual commitments and
a cooperative process for Great Lakes water management that would have
been tremendously valuable if fully implemented. The problem with such
“handshake agreements” is that they are not sanctioned by the U.S. Con-
stitution and thus have limited legal value. The U.S. Constitution provides
a mechanism for approved interstate compacts to have the full force of fed-
eral law, but no similar mechanism exists for informal agreements such as
the Great Lakes Charter. Thus, the charter was an aspirational policy with
no legal effect.

Within this informal framework, the Great Lakes Charter integrates
three key components: (1) the commitment of the states and provinces to
manage and regulate new consumptive uses or diversions of Great Lakes
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water greater than 2,000,000 gallons per day (7,570,000 litres per day);
(2) the commitment of the states and provinces to gather and report com-
parable information on all new or increased withdrawals of Great Lakes
water greater than 100,000 gallons per day (379,000 litres per day); and
(3) the prior notice and consultation procedure with all of the states and
provinces for new or increased consumptive uses or diversions of Great
Lakes water greater than 5,000,000 gallons per day (18,900,000 litres per
day).* If a state or province fails to meet its regulatory obligations—specif-
ically, its commitment to regulate new uses of Great Lakes water exceeding
2,000,000 gallons per day—it will lose its right to participate in the prior
notice and consultation process.

The charter’s success is open to debate. On the one hand, the states and
provinces largely met their information and reporting commitments. All
of them enacted authority to gather and report comparable information on
new or increased withdrawals of Great Lakes water over 100,000 gallons
per day (379,000 litres per day). But on the other hand, not all states met
the regulatory commitment contained in the charter, and some of their
reporting programs failed to supply complete and reliable data on Great
Lakes water withdrawals.

The weakness that permeates the charter’s regime is encapsulated by
its prior notice and consultation procedure. This procedure can be fairly
characterized as a more specific version of “let’s keep in touch.”** It re-
quires the state or province considering issuance of a permit for a new or
increased consumptive use or diversion greater than 5,000,000 gallons per
day (18,900,000 litres per day) to first notify the offices of the other gover-
nors and premiers, as well as the International Joint Commission. The issu-
ing state or province will then “solicit and carefully consider the comments
and concerns of the other Great Lakes States and Provinces”; if necessary,
a “consultation process” is initiated to “seek and provide mutually agree-
able recommendations to the permitting State or Province.”” However, if
this extensive consultation process proves fruitless, or if one state persists
despite the objections of others, the Great Lakes Charter does not provide
an enforcement mechanism or remedy. This shortcoming is due to the
charter’s nonlegal status. If the charter’s terms had been incorporated into
a binding and enforceable compact, it could have played a major role in
achieving comprehensive water management of the Great Lakes. Instead,
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it has merely provided a framework for cooperation among the parties as a
foundation for future efforts.

ANNEX 2001 TO THE GREAT LAKES CHARTER

In 2001, the Great Lakes governors and premiers signed an Annex to the
Great Lakes Charter Agreement (commonly known as “Annex 2001”).
While nonbinding—just like the Great Lakes Charter to which it was ap-
pended—the commitments and principles of Annex 2001 ultimately led to
the creation of binding international authority: the Great Lakes—St. Law-
rence River Basin Water Resources Compact and Agreement. Because the
content of Annex 2001 helped to shape this seminal authority, it deserves
some examination here.

Essentially, Annex 2001 reaffirmed the commitments in the Great
Lakes Charter and contained a new commitment to develop an “enhanced
water management system” that “protects, conserves, restores, and im-
proves the Waters and Water-Dependent” resources of the Basin (emphasis
mine). Annex 2001 also committed the governors and premiers to “devel-
opling] and implement[ing] a new common, resource-based conservation
standard” that would apply to new and increased water withdrawals from
Great Lakes Basin waters.* To establish the new standard governing water
withdrawals, Annex 2001 proposes four guiding principles:

« preventing or minimizing [Great Lakes] Basin water loss
through return flow and implementation of environmental-
ly sound water conservation measures;

« no significant adverse individual or cumulative impacts to
the quantity or quality of the Waters and Water-Dependent
Natural Resources of the Great Lakes Basin;

« an improvement to the Waters and Water-Dependent
Natural Resources of the Great Lakes Basin; and

« compliance with the applicable local, federal, and interna-
tional laws and treaties.”

These goals and principles created much excitement throughout the Great
Lakes region. The concept of return flow—requiring diverted water to be
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returned to its source—could protect the lakes from being depleted by ex-
ports. Establishing water conservation ethics in a region accustomed to
abundance would be a major step toward sustainable water use. The en-
larged scope of the agreement also represents an important advancement.
By encompassing all water withdrawals, not just diversions, Annex 2001
recognizes the effects of the basin’s own water uses.

Yet the most interesting and promising principle was the improve-
ment standard. Most environmental statutes are designed to protect the
environment from increased harms, which often leads to a slow but steady
loss of natural resources. The improvement principle would change the
existing paradigm. It is premised on the notion that limiting harm to an
already damaged system is insufficient. Users of Great Lakes water—the
region’s most valuable public resource—must leave the resource better
than they found it. The principle even holds the potential to change public
attitudes toward water withdrawal projects. As individual projects came to
be seen for their environmental benefits and not simply their externalized
costs, new projects would drive restoration of the Great Lakes ecosystem.
However, as with any new policy proposal, the improvement concept raises
thorny, practical questions: What exactly is an improvement? And how
much improvement would be enough to satisfy regulators? The difficulty
in answering these questions eventually undermined implementation of
the improvement concept.

While the effectiveness of Annex 2001 was limited by the fact that it
was a nonbinding agreement, it nevertheless resulted in vital water man-
agement dialogue. In fact, the importance of the Great Lakes Charter and
of Annex 2001 lies not in the immediate effects they produced, but in what
they eventually led to: the region’s governors and premiers agreed in An-
nex 2001 to negotiate and draft a common decision-making standard. The
product of this collective commitment was the Great Lakes-St. Lawrence
River Basin Water Resources Compact and the companion Great Lakes-St.
Lawrence River Basin Sustainable Water Resources Agreement, released in
late 2005.
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Creating Enforceable Authority: Domestic Legislation
and the Run Up to the Great Lakes-St. Lawrence River
Basin Water Resources Compact and Agreement

While the informal international agreements discussed above have limited
practical impact in the United States, domestic legislation does have a tan-
gible effect on Great Lakes water management. In 1986, Congress enact-
ed section 1109 of the Water Resources Development Act (WRDA 1986),
which provides that

no water shall be diverted or exported from any portion of the
Great Lakes within the United States, or from any tributary
within the United States of any of the Great Lakes, for use out-
side the Great Lakes basin unless such diversion or export is ap-
proved by the Governor of each of the Great Lake [sic] States.*

Thus, the statute requires the unanimous approval of all governors for any
diversion outside of the Great Lakes Basin.

While the 1986 act is remarkable as a clear statement of Congress’s
intent to leave Great Lakes water management to the states, it suffers
from numerous limitations and flaws that have undermined its value in
terms of both protection and process. For example, the statute contains
no standards to guide the governors in deciding whether to approve or
deny a proposed diversion. Nor does it provide any judicial remedy—even
for another Great Lakes state—to challenge a governor’s decision. From
a citizens’ perspective, the statute is fatally limited by its lack of a private
right of action to enforce compliance. These omissions can be explained by
understanding the threat that the statute was intended to address. When
the law was passed, the Great Lakes states shared a common concern about
the threat of water diversions to other parts of the country. The federal
statute was thus meant to create a barrier to water diversions that would
harm the region as a whole. In addition to these problems, WRDA 1986 is
also limited by its narrow scope of coverage: it applies only to diversions
out of the basin—not to in-basin consumptive uses—and it does not apply
to ground water. This is a major gap, as ground water comprises over 15
percent of the total water supply in the Great Lakes Basin.”
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Perhaps the most problematic aspect of the act is the power discrep-
ancy it sets up. In every Great Lakes state except Michigan, a significant
portion (usually a majority) of its land and population lies outside of the
watershed line. Michigan, in contrast, sits entirely within the Great Lakes
Basin; thus, Michigan’s governor could unilaterally stop any other Great
Lakes state from diverting water within its own borders—but outside the
basin—without worrying about payback from that state in the form of a
veto of its own. This exact scenario has already played out, when the town
of Lowell, Indiana, sought a diversion from Lake Michigan to replace local
water supplies and the governor of Michigan alone blocked the diversion.*®
Conflicts like these make the federal statute politically vulnerable to repeal
by Congress.

In light of the shortcomings discussed above, Congress later encour-
aged the states to be more proactive and comprehensive in how they used
their authority. Congress amended the 1986 version of WRDA in 2000 to
urge the states, “in consultation with the Provinces of Ontario and Que-
bec,” to develop a common standard for making decisions regarding “the
withdrawal and use of water from the Great Lakes Basin.”* Congress did
not go so far as to condition the states’ veto power on the success of im-
plementing a standards-based management mechanism. Nor did it need
to. The states’ recognition of the flaws in the WRDA 1986 system was ev-
idenced by their subsequent amendment to the Great Lakes Charter: the
Great Lakes Charter Annex of 2001. As previously discussed, Annex 2001
was an intermediary step in the development of binding law (in the form of
an interstate compact and analogous international agreement). It allowed
state and provincial officials to articulate and enshrine common standards
in a nonbinding context. And when the states and provinces were ready to
formalize those standards, they made them binding in the Great Lakes-
St. Lawrence River Basin Water Resources Compact and Agreement, dis-
cussed below.

The Great Lakes-St. Lawrence River Basin Sustainable
Water Resources Agreement and Great Lakes-St.
Lawrence River Basin Water Resources Compact

The Great Lakes-St. Lawrence River Basin Sustainable Water Resources
Agreement (Great Lakes Agreement) and the Great Lakes-St. Lawrence
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River Basin Water Resource Compact (Great Lakes Compact) represent
a tremendous advancement in both the substantive legal rules for water
use in the Great Lakes Basin and the cooperative management among the
states and provinces that share this resource. The innovation of the Great
Lakes Agreement and Compact was to cooperatively establish binding
principles for sustainable water use and then leave administration of those
principles to the individual states and provinces. Thus, the Great Lakes
Agreement and Compact create an enforceable transboundary water man-
agement regime that still respects state autonomy and sovereignty.

Here we eschew the particulars in order to focus on the Great Lakes
Compact as a new model for interstate water management and the Great
Lakes Agreement as a new model for subtreaty international cooperation.
However, to best understand the interstate and international management
structures, it is important to first note the compact’s common standards
(referred to as the “decision-making standard”) for new or increased water
withdrawals of Great Lakes Basin water. The standard mandates that all
withdrawals will

(1) return any leftover water to the source watershed;

(2) not cause any significant adverse impacts to the quantity
or quality of the waters of the Great Lakes Basin;

(3) incorporate specific environmental and economic water
conservation measures;

(4) comply with all applicable law and interstate and interna-
tional agreements, including the Boundary Waters Treaty
of 1909; and

(5) pass areasonable-use balancing test.*’

The fourth requirement, which requires compliance with all applicable
laws, agreements, and treaties, has special significance. As discussed
above, the key treaties and agreements between the United States and
Canada regarding water management have suffered from a lack of en-
forceability and private causes of action. The Boundary Waters Treaty of
1909, expressly referenced in criterion 4, lacks any judicial review provi-
sions or enforcement mechanisms short of Senate action. Similarly, the
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Great Lakes Water Quality Agreement cannot be enforced in domestic
court proceedings.* The Great Lakes Compact does much to remedy this
problem. By requiring compliance with the Boundary Waters Treaty and
the Great Lakes-St. Lawrence River Basin Sustainable Water Resources
Agreement, the Great Lakes Compact elevates their terms to enforceable
standards for new or increased water withdrawals. This feature of the
Great Lakes Compact sets it apart from previous attempts to create inter-
national water management schemes.

It should also be noted that while the improvement concept did not
become a requirement for new or increased water withdrawals, the concept
was incorporated into the decision-making standard. One of the factors
under criterion 5’s reasonable-use balancing test allows consideration of
proposals to restore “hydrologic conditions and functions” in the source
watershed. Thus, improvements can be considered in the overall determi-
nation regarding the reasonableness of the proposed use. Water users can
propose an improvement as a way of making their water use more compat-
ible with the resources and limitations in the watershed.

STATE-PROVINCIAL COOPERATION UNDER THE GREAT LAKES
AGREEMENT

State-provincial cooperation has been a regional goal for decades, but
as the preceding sections note, drafting enforceable international agree-
ments has proven difficult. For constitutional and political reasons, in-
cluding the Canadian provinces in the Great Lakes Compact could have
made the compact vulnerable to political and legal challenges. In order
to steer clear of these problems while still achieving the goal of state-pro-
vincial cooperation, the Great Lakes governors and premiers developed
the Great Lakes Agreement as a nonbinding, good-faith agreement that
encompassed the provinces of Ontario and Quebec. This dual structure
creates a legally and politically acceptable mechanism for cooperation
with Canadian provinces.

The fundamental legal and political concerns raised by state coopera-
tion with Canadian provinces are founded on the U.S. Constitution and on
principles of federalism. The Compact Clause of the Constitution provides
that “no State shall, without the Consent of Congress . . . enter into any
Agreement or Compact with another State, or with a foreign Power.” The
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same constitutional section also provides that “no State shall enter into
any Treaty, Alliance, or Confederation.™* Thus, the prohibition on states
entering into a “Treaty, Alliance, or Confederation” is absolute, while the
prohibition on states entering into an “Agreement or Compact,” even with
a foreign government, is limited only by the political decision of Congress
to consent.

The question of what constitutes a “Treaty, Alliance, or Confederation”
versus an “Agreement or Compact” raises constitutional questions of sep-
aration of powers and federalism. In the case of the Great Lakes, Congress
has already exercised its treaty powers in this area through the Boundary
Waters Treaty of 1909, and it could view any attempt by the states to enter
into a binding management arrangement with the provinces on this sub-
ject as an impermissible treaty. Further, even if Congress viewed such an
arrangement with the provinces as a compact rather than a treaty, it would
likely reject either the entire compact or the inclusion of the provinces, as
it did when the Great Lakes states proposed including Canadian provinces
in the original Great Lakes Basin Compact over fifty years ago.

Despite these thorny legal issues, Congress has articulated its desire
for the states to work “in consultation with” the provinces to develop a
Great Lakes water management agreement.* Thus, the elegant solution de-
veloped by the Great Lakes states was to create a binding compact among
themselves and a nonbinding agreement, consisting of the same terms,
between them and the Canadian provinces. This arrangement apparently
proved suitable to Congress; both the Senate and House of Representatives
endorsed the compact in 2008, and President Bush signed it into law.

The Great Lakes Compact also incorporates the provinces through
the Great Lakes Agreement’s “Regional Body,” comprised of representa-
tives from each state and province. The Regional Body’s authority could
be fairly described as procedural rather than substantive and its determi-
nations as advisory rather than final. The Regional Body’s role includes
notice, consultation, and public participation, but stops short of final deci-
sion making. The parties and Compact Council need only “consider” (but
are not obliged to follow) the Regional Body’s findings. The process thus
avoids infringing on federal treaty powers while still giving the provinces
an evaluative and procedural role that may prove useful for affecting ma-
jor decisions.
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INTERSTATE MANAGEMENT UNDER THE GREAT LAKES COMPACT

As discussed above, the Great Lakes Compact includes only the Ameri-
can states, not the Canadian provinces. It creates two separate approach-
es to managing new or increased water withdrawals in the Great Lakes
states. The differentiation is based almost entirely on whether the wa-
ter is used inside or outside of the Great Lakes Basin surface watershed
boundary. Water use inside of the Great Lakes Basin is managed by each
state individually, with limited advisory input from other states for very
large consumptive uses. Water uses outside of the basin (diversions) are
subject to a spectrum of collective rules, including a general prohibition
on most diversions.

The Great Lakes Compact requires the states to “create a program for
the management and regulation of New or Increased Withdrawals [for use
within the basin] . . . by adopting and implementing Measures consistent
with the Decision-Making Standard” within five years. The states must
make reports to the Compact Council, which is comprised of the governor
of each party-state, regarding their implementation. The Compact Coun-
cil then reviews the state programs and makes findings regarding their
adequacy and compliance with the Great Lakes Compact. The states must
further develop and promote water conservation programs and a water
resources inventory.

While management of in-basin uses is left to the states, diversions of
water outside the Great Lakes Basin are generally prohibited. Exceptions to
this general ban are made for intrabasin diversions (lake-to-lake transfers
within the entire Great Lakes Basin) and diversions to communities that
straddle the basin divide, but these exceptions are not absolute. Even if
a diversion qualifies under one of the exceptions, it is usually subject to
the unanimous approval of all eight Great Lakes governors voting as the
Compact Council.

The compact envisions a rather broad enforcement scheme. It gives the
governors’ Compact Council the ability to conduct special investigations
and institute court actions, including enforcement. Crucially, ordinary
citizens also have enforcement power. Citizens can bring legal actions in
the relevant state court against any water user that has failed to obtain a
required permit or is violating the prohibition on diversions. These broad
enforcement provisions are complemented by similarly progressive public
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participation provisions. As with the minimum substantive decision-mak-
ing standard, the compact provides minimum procedural public process
requirements for the party-states and Compact Council. These include
public notification of applications with a reasonable time for comments,
public accessibility to all documents (including comments), standards for
determining whether to hold a public meeting or hearing on an applica-
tion, and open public inspection of all records relating to decisions.

The Great Lakes Compact has the potential to significantly reshape
water management in the region. In large part, this potential for change
derives from the compact’s innovative design: it incorporates formerly
unenforceable international agreements, provides for a common deci-
sion-making standard, and involves the Canadian provinces in regional
water management. Furthermore, its broad enforcement provisions ensure
that these promising reforms will have a real effect on the ways in which
we use Great Lakes water.

IV. CONCLUSION

More fresh water is at stake in the management of the Great Lakes than of
any other single freshwater resource in the world. As demand for fresh
water grows worldwide, transboundary waters will be under increasing
pressure. This pressure will lead to new disputes over water rights and
usage. Protecting and managing the Great Lakes has been an ongoing ex-
ercise in cooperation among multiple jurisdictions and levels of govern-
ment, with numerous and potentially overlapping legal regimes. During
the past century, most transboundary water rights disputes were resolved
by allocating access and use among competing parties. This approach
did little to ensure protection of the transboundary freshwater ecosys-
tem. It also did little to ensure that the water was used sustainably to
avoid depleting our natural wealth for future generations. More recently,
transboundary water management has focused on environmental pro-
tection and sustainable use. This shift in emphasis resulted in part from a
growing role for a concerned public in managing transboundary waters.
Examining agreements between the United States and Canada demon-
strates the evolution of transboundary water management from simple
allocation and dispute resolution to cooperative multilevel conservation
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of a shared resource. Transboundary water management also continues to
evolve toward environmental protection and active citizen participation.
These parallel developments provide reason for optimism as new threats
such as climate change put further pressure on freshwater resources in

the twenty-first century.

Notes

1 Jennifer Woodward, “Interna-
tional Pollution Control: The
United States and Canada—The
International Joint Commission,”
New York Law School Journal of
International and Comparative Law
9 (1988): 326.

2 FJ.E.Jordan, “Great Lakes Pollu-
tion: A Framework for Action,” Ot-
tawa Law Review 5 (1971): 65-83.

3 Phil Weller, Fresh Water Seas:
Saving the Great Lakes (Toronto:
Between the Lines, 1990), 59.

4 Jordan, “Great Lakes Pollution,” 67.
5 Ibid., 67-68.

6  Noah D. Hall, “Transboundary
Pollution: Harmonizing Inter-
national and Domestic Law,”
University of Michigan Journal of
Law Reform 40 (2007): 699-700.

7  Kansasv. Colorado, 206 U.S. 46,
97-98 (1907).

8  Noah D. Hall, “Toward a New
Horizontal Federalism: Interstate
Water Management in the Great
Lakes Region,” Colorado Law
Review 77 (2006): 410-11.

9  Ibid., 411.

10  Joseph W. Dellapenna, “Interstate
Struggles over Rivers: The South-
eastern States and the Struggle over
the ‘Hooch,” NYU Environmental
Law Journal 12 (2005): 831-32.

62

11
12

13
14
15
16
17

18

19

20
21
22

23

24
25

26

Ibid., 845.

Hall, “New Horizontal Federalism,”
412.

Ibid., 454.
Ibid.

Ibid., 423n101.
Ibid., 423.

Dellapenna, “Interstate Struggles,”
839.

Hall, “New Horizontal Federalism,”
420.

Wisconsin v. Illinois, 278 U.S. 367,
417 (1929).

Ibid, 401.
Ibid., 409.

Wisconsin v. Illinois, 289 U.S. 395
(1933); Wisconsin v. Illinois, 388
U.S. 426 (1967); Wisconsin v. Illi-
nois, 449 U.S. 48 (1980).

Dan Egan, “Chaos Uncorked,” Mil-
waukee Journal Sentinel, October 15,
2006.

Ibid.

Great Lakes Water Quality Agree-
ment, U.S.-Can., Apr. 15, 1972, 23
U.S.T. 301.

Lee Botts and Paul Muldoon,
Evolution of the Great Lakes Water
Quality Agreement (East Lansing:
Michigan State University Press,
2005), 27.

Noah D. Hall and Peter Starr



27

28

29

30

31

32

33
34

Great Lakes Water Quality Agree-
ment of 1978, 30 U.S.T. 1383 (Nov.
22, 1978).

Great Lakes Water Quality Agree-
ment, 2012 Protocol, Great Lakes

Water Quality Agreement of 1987,
T.LA.S. No. 11551 (Nov. 18, 1987).

Lake Erie Alliance for the Protec-
tion of Coastal Corridor v. U.S.
Army Corps of Engineers, 526 F.
Supp. 1063, 1077, W.D. PA (1981);
American Iron and Steel Institute
v. Environmental Protection Agen-
cy, 115 F.3d 979, 1001, D.C. Cir.
(1996).

International Joint Commission,
Ninth Biennial Report on Great
Lakes Water Quality: Perspective
and Orientation, July 1998, http://
www.ijc.org/php/publications/ht-
ml/9br/fs6.html.

Council of Great Lakes Governors
(CGLG), The Great Lakes Charter:
Principles for the Management of
Great Lakes Water Resources, Feb-
ruary 11, 1985, http://www.great-
lakes.org/Document.Doc?id=148.

Dellapenna, “Interstate Struggles,”
838.

CGLG, Great Lakes Charter, 4.

CGLG, The Great Lakes Charter
Annex: A Supplementary Agree-
ment to the Great Lakes Charter,
June 18, 2001, p. 1, http://www.
cglslgp.org/media/1369/greatlake-
scharterannex.pdf.

1]/ A Citizen’s Legal Primer

35
36

37

38

39

40

41

42
43

Ibid., 2.

Water Resources Development
Act 0f 1986, 42 U.S.C. § 1962d-20
(amended 2000).

N.G. Grannemann et al., The
Importance of Ground Water in
the Great Lakes Region, Water-Re-
sources Investigations Report No.
00-4008 (Lansing, MI: USGS,
2000), http://pubs.usgs.gov/wri/
wri00-4008/pdf/WRIR_00-4008.
pdf.

Peter Annin, The Great Lakes Wa-
ter Wars (Washington, DC: Island,
2006), 139-53.

Water Resources Development Act
of 1986 (amended 2000).

Great Lakes-St. Lawrence River
Basin Water Resources Compact,
Pub. L. No. 110-342, 122 Stat. 3739
(2005), http://www.greatlakeslaw.
org/files/public_law_110_342.pdf.

Lake Erie Alliance v. USACE, 526 F.
Supp. 1063, 1077 (1981); Am. Iron &
Steel Inst. v. EPA, 115 F.3d 979, 1001
(1996).

U.S. Const. art. I, § 10, cl. 3.

Water Resources Development Act,
Pub. L. No. 106-541, § 504, 114 Stat.
2572, 2644-45 (2000).

63






Treaties, Wars, and Salish Sea
Watersheds: The Constructed
Boundaries of Water Governance

EMMA S. NORMAN AND ALICE COHEN

l. Introduction

North America is a continent of meandering rivers, jagged coastlines,
glaciated mountains, underground aquifers, and freshwater lakes. Water
comes in different forms above and below ground, but the political systems
that manage water are rarely hydrologically based. Rather, water manage-
ment regimes emerge from societal administrative and jurisdictional units
constructed unevenly over time. These socio-hydro “constructions” are
nested in jurisdictional scale. Federal governments, provinces, states, mu-
nicipalities, tribes, and bands—all may play a part in managing the water
of a given place. These administrative authorities will have different roles
and mandates, or different boundaries. Hence the water systems them-
selves may well be fragmented and contested, and their history will surely
involve conflict and accommodation.

The international border between Canada and the United States pro-
vides a unique vantage point for analyzing water governance and especial-
ly for understanding complex, layered management systems. The interna-
tional border affords the opportunity to investigate how nested scales of
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governance operate on the ground. In this chapter, we analyze the evolu-
tion of water governance along the Canada-U.S. border by overlaying two
kinds of boundaries (our principle case studies) on top of the state-based
political boundaries that conventionally define the international border.
The first overlay is the traditional territory of Indigenous peoples (First
Nations and tribes). We focus on the Coast Salish indigenous communi-
ties of the Pacific Northwest. The Coast Salish, who span and predate the
Canada-U.S. border, have a long and sustained relationship to the Salish
Sea ecosystem. As Coast Salish culture is grounded in this connection to
place, the demarcation of a foreign, policed border has had tremendous
impacts on its people. Overcoming the border has also been a source of
cultural revitalization and unity between the Coast Salish tribes and First
Nations. The second overlay consists of the physical hydrologic boundaries
that characterize the flow of water. We focus on the “watershed” of con-
temporary environmental resource management, seemingly natural and
apolitical, but with deeply political implications. Finally, we consider the
politics of future decision making at “new” scales.!

We aim to make visible the social, ecological, and political conse-
quences of bordering. In so doing, we argue that for successful shared
water governance along the border, scholars, policymakers, and different
public stakeholders must account for borders of all kinds—not simply the
international boundary between nation-states.

Il. Defining “The Border”: A Process of Social
Construction

For many people, where Canada begins or where the United States begins
is unquestioned. People crossing through border patrols between the two
countries might feel inconvenienced when contending with security, reg-
ulations, or long lines. But these are individual experiences rather than a
collective national awareness of the border as its own space. Defining a
border requires an inherent acceptance of a line drawn in time. Over time,
this line becomes reified, entrenched, and defined into separate national
identities, cultures, and political regimes. The line itself is a space. Policies
and practices built around this linear space impact governance in every
conceivable way: they form the boundary between domestic and foreign
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policy, between who is a citizen and who is not, between import and ex-
port. Most importantly, these lines deeply influence management of the
natural resources that constitute a border—land, forests, water—or that
move across it, as wildlife and water do. Yet those dimensions of a border
are invisible on many maps.

In school, political maps emphasize national identities, depicting states
or provinces in colorful detail, but fading “neighbouring countries” into
a single neutral blank. Such cartographic constructions separating (and
excluding) the neighbour country prevent, in effect, a public imagination.
This default “discourse” (colorful detail/neutral blank) entrenches nation-
al identity at a young age. So it is no surprise that, for most Americans and
Canadians, national boundaries—and the border itself—remain uncon-
tested, unproblematized, and relatively unconsidered.

Cartographic constructions like maps 1 and 2 reinforce identities and
shape allegiances. Therefore, they participate in the creation and privilege
of some kinds of political boundaries and spatial relationships, while ren-
dering others invisible. As David B. Knight so eloquently states, “Territory
is not; it becomes, for territory itself is passive, and it is human belief and
actions that give territory meaning.” This quote holds particular reso-
nance for Indigenous communities in North America, who are invisible
in maps 1 and 2. The quote also resonates for those concerned with still
another kind of boundary: the watershed. Watersheds may seem like “nat-
ural” or “apolitical” boundaries on the land itself, but they too are social
constructions (as we will soon demonstrate).

[1l. Sharing a Continent: Indigenous Space and
Governing Water

Drawing Lines, Treaty by Treaty

Pinpointing the historical moment when territorial boundaries became
conflated with citizenship and nationhood is a challenge. Scholars of in-
ternational relations often point to the Peace of Westphalia (1648) as such
a moment.” The “Westphalian system” marks a transition away from city-
states and toward governments of larger territorial units—i.e., the nation
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compromises the territory and the people inhabit the land. The 1783 Treaty
of Paris is one example of this transition. The treaty (which ended the war
between Great Britain and the American colonies) defined much of today’s
Canada-U.S. international border. It made the 45th parallel the bound-
ary between Lower Canada (Quebec) and New York State (including Ver-
mont). The St. Lawrence River and the Great Lakes became the boundary
between Upper Canada and the United States. For ten years the delinea-
tion was largely theoretical because the territory was rugged forest with
no clear lines on the physical landscape. The subsequent Jay Treaty of 1794
established the International Boundary Commission to articulate the pre-
cise location of the border. The commission surveyed and demarcated the
45th parallel—a task that proved difficult given the terrain, the inclement
weather, and the survey methods of the time.*

Westward settlement led to the Convention of 1818, which established
the boundary along the 49th parallel between Lake of the Woods (in what
is now Minnesota) and the Rocky Mountains (then known as the Stony
Mountains). To the west of the Rocky Mountains the convention was more
ambiguous, calling for “co-custody” of the territory that American settlers
called Oregon Country and that the Hudson’s Bay Company called the Co-
lumbia Department or Columbia District. During this period of co-cus-
tody, settlers could claim land on behalf of American or British interests.?

Not surprisingly, co-custody proved difficult in practice. Negotia-
tions—and posturing—continued until U.S. President Polk and the British
foreign secretary Lord Aberdeen finally agreed to demarcate British and
American interests to the north and south of the 49th parallel, respectively.

During the years of co-custody, the United States made overtures of
expanding its claim to the territory upwards to the 54th parallel (with Pres-
ident Polk running on the campaign promise “Fifty-four forty or fight!”).
However, the Mexican-American War tempered the appetite for expansion
and the two parties eventually settled their claims through the signing of
the 1846 Oregon Treaty.®

Land south of the 49th parallel became the Oregon Territory, with a
separate Washington Territory carved out in 1853. Land north of the 49th
parallel remained unorganized until the new Colony of British Columbia
was established in 1858, prompted by the Fraser Canyon Gold Rush and
fears of American expansionism. In 1866, Vancouver Island and British
Columbia amalgamated; in 1871, the Colony of British Columbia joined
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2.4 Billy Frank Jr. (1931-2014). Photo by Mariah Dodd.

Canada. Thus, the 49th parallel and marine boundaries established by the
Oregon Treaty became the Canadian-U.S. border (with negotiations over
the northern boundary along Alaska, Yukon, and British Columbia tem-
porarily tabled).

In theory, the Oregon Treaty provided a boundary along the 49th
parallel (excluding Vancouver Island). On the ground, however, the line
was ambiguous. No one could have identified where the line actually was.
Eventually, the Northwest Boundary Survey (1857-1861) clarified this leg
of the border. And finally, the two countries agreed to a water boundary
between the Gulf Islands and the San Juan Islands in 1872.7

Through the 1850s, western North America began to feel the impacts
of a “manifest destiny” approach to policy. This, in conjunction with the
Donation Land Act of 1850, which led into the general homestead policy,
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facilitated an increased population seeking land in the Oregon Territory,
including Washington.®

From a top-down perspective, this short chronology of events—of
“how the international border came to be”—might sound like an inevitable
progression of international diplomacy, almost “natural.” On the ground,
however, the simple chronology becomes a conflict-ridden, contingen-
cy-driven history of westward expansion, and one whose consequences for
the region’s original inhabitants were devastating.

Making Native Space: Water Is Life ... Billy’s Story

We know today that the process of territorialization at work in boundary
making was integral to the larger displacement of Indigenous communi-
ties. What happened along the emerging Canada-U.S. border was a version
of colonialism in which colonial war-making and legal “innovations” dis-
rupted Indigenous social structures, inhibited long-standing cultural ex-
changes (such as potlatch and other ceremonies), banned native languages
(through boarding schools), and so on.” What’s more, these colonial acts
occurred in the context of a still longer, centuries-old history of European
disease epidemics that decimated native populations: smallpox, measles,
and tuberculosis. The Nisqually tribe, located near the base of Mount
Rainier in what is now Washington State, experienced a population de-
cline from two thousand in 1800 to seven hundred in 1880."° Population
estimates for Indigenous communities throughout the Oregon Territory
show a drop of more than 50 percent, with estimates as high as 80 per-
cent in some communities." For the Indigenous communities throughout
North America—including the Coast Salish peoples—this history is far
from academic or “past.” The impacts of bordering continue to unfold in
the present. Consider this reflection from Native American environmental
leader and treaty rights activist Billy Frank Jr.:

When our ancestors were fighting for our land—we were in a
difficult position. ... Our camps were empty, our villages were
underpopulated, we had shrunk in size through what we now
consider “bio-terrorism”—vyet this is the time where we had
to stake our grounds and argue for what was rightfully ours.
The settlers came in under the assumptions that the land was
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empty; however, all of the islands, peninsulas, waterways were
home to our ancestors.!?

The Coast Salish peoples live day to day with a colonial history of borders
and boundaries. And yet their more recent history is one of crossing or
transcending and re-establishing traditional connections. To understand
this overlay, we look to the life’s work of Billy Frank Jr. and his sixty-year
efforts on behalf of the Nisqually tribe of the wider Coast Salish. Billy
Frank Jr’s journey represents how twentieth-century Indigenous gov-
ernance has been centrally concerned with navigating or renegotiating
boundaries and borders.

A short character profile is in order. In the Pacific Northwest, Billy
Frank Jr. was (and remains) a larger-than-life figure, and his legacy has
continued since he passed into the spirit world in 2014. He was a gifted
orator who speaks sagely about the twin needs to protect salmon and to
protect Indigenous rights. He fought most passionately for the rights of
his people to fish their traditional waters. Author Charles Wilkinson’s bi-
ography of Billy paints a beautiful image of him at age fourteen, paddling
in the middle of the night on the Nisqually River to pull up fishing nets.
Billy had left his house under the moonlit sky, travelling swiftly through
the forested trails from his family’s home to the river. He had eased himself
into the dugout canoe and paddled quietly out to the nets. Billy knew the
route well. Although it was dark, he did not falter. It was “illegal” for his
family to fish these traditional waters, which was why he went in darkness.
As Billy was about to pull up his catch, two flashlights shone brightly on
him. A man yelled “You're under arrest.”* This would be the first of fifty
arrests. Billy saw subsistence fishing as a fundamental right. Likewise, he
saw the foreign laws and policies that denied those rights as illegitimate.
During the 1960s and 1970s, Billy organized “fish-ins” to bring attention to
Indigenous fishing claims. The movement was peaceful, but police none-
theless arrested hundreds of fish-in participants. The movement gained a
binational platform when Hollywood superstar Marlon Brando joined the
effort in 1964.

Billy’s historical reference was a starkly different version of the chronol-
ogy of treaties we laid out earlier. While British and American settlers
staked claims in the Oregon Territory, American officials forced tribes into
treaties of cession, under which they lost legal rights to land, including
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access to traditional fishing and hunting grounds. For its part, Canada
created reserves without a formal treaty process. The Nisqually tribe—like
other tribes in the Washington Territory—lost their land through an infa-
mous series of treaties negotiated by Isaac Stevens, superintendent of Indi-
an Affairs (and later, the first governor of Washington Territory). Stevens’s
first treaty, the disputed Treaty of Medicine Creek (1854), led to the “Leschi
wars.” Whether Chief Leschi’s “X” on the treaty was genuine or a forgery
remains unclear.

The Treaty of Medicine Creek created tremendous hardship for the
Nisqually tribe. Under its terms, they relocated to a small stony outcrop
at the base of Mount Rainier. Though the tribe lost access to sacred water
sources, the treaty did allow them to fish from area rivers. British negotia-
tors at the time, who saw no value in salmon, hoped this provision would
encourage tribes to sign. A corollary was that the government would bear
less responsibility to feed the tribes."

During the twentieth century, the Medicine Creek Treaty came to be
conveniently forgotten or ignored. Commercial and recreational interests
in salmon became politically dominant, while the State of Washington
took the position that the Nisqually were harvesting fish illegally. This was
Billy Frank’s fight. With each sit-in and arrest, Billy brought national at-
tention to the importance of fish (especially salmon) among the Nisqually
and larger Coast Salish peoples. The Indigenous activists ultimately pre-
vailed when U.S. District Judge George Boldt ruled that native groups were
entitled to 50 percent of the fish catch. More significant yet, the ruling pro-
vided for native-U.S. co-management of the fisheries.

As ayouth, Billy had fought for fishing rights in the waters of his home.
His vision grew to include the fish themselves. Overfishing, habitat de-
struction, and water pollution all came to threaten salmon populations.
Billy Frank Jr. headed the Northwest Indian Fisheries Commission, a cel-
ebrated intertribal governance body, until the day he died, in May 2014
(a devastating loss for Indigenous communities and environmental and
social justice activists alike). He was an internationally renowned cultural
and environmental activist, having won the Albert Schweitzer Prize for
Humanitarianism and the Presidential Medal of Freedom, the highest
award that can be bestowed on a civilian. He was also a leader in the Coast
Salish Gatherings, a cross-border governance body whose mission centres
on salmon protection, environmental conservation, and tribal sovereignty.
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Through the gatherings, we can consider once more the idea of territory
and the acts of making and crossing borders.

The Coast Salish Gatherings Today: A Transboundary
Success Story

In 2002, seventy tribes and bands across 72,000 kilometers of Coast Sal-
ish territory, cognizant of their need to provide for future generations,
established the Coast Salish Gatherings (map 7). The Gatherings simulta-
neously pursue natural resource protection and community reunification.
At annual gatherings, tribal leaders set collective priorities. Building on
traditional leadership to tackle complex transboundary environmental
and cultural issues, the Gatherings have emerged as an innovative model
of governance.”

Border scholars have called for a more sophisticated treatment of the
border.’® The Coast Salish Gatherings are an important example of why
we should heed this call. The Gatherings serve in part to address massive
declines in traditional foods such as salmon and shellfish."” The gover-
nance structure also serves to reestablish a sense of unity between tribes
and bands spanning the Canada-U.S. border. Far-reaching goals include
revitalization of the language and, ultimately, self-determination. By
situating their tribal nations within a wider Coast Salish Nation, Coast
Salish communities collectively reclaim authority, legitimacy, and outside
recognition as an Indigenous territory. Hence, this governance structure
reinforces Coast Salish communities as a power base for managing and
protecting the surrounding natural environment. In this way, the Coast
Salish peoples have strengthened their own tenure claims and their control
over a wider border space. Some important examples include

(1) successful efforts to restrict fish farms through Coast
Salish territory;

(2) arenamed “Salish Sea,” which acknowledges Coast Salish
traditional waters, honors Coast Salish heritage, and
brings public attention to a precolonial landscape; and

(3) coordination and co-management with governmental
agencies such as the Environmental Protection Agency;,
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Environment Canada, and the U.S. Geological Survey
for joint projects such as water quality testing (held in
concert with traditional canoe journeys).

The Gatherings seek to disrupt and transcend what John Agnew refers to
as the “territorial trap” to which many environmental organizations—
and, we would argue, academic researchers—fall prey.”® Here at the 49th
parallel, the border itself cannot be understood (politically or materially)
without accounting for the connection of Coast Salish history to a modern
transboundary governance process. This section of the border—the now-
Salish Sea region—is as much a construction of the Coast Salish as of the
nation-state. Geographies and histories of water governance that exclude
this overlay risk missing important policy implications and solutions.

IV. Sharing a Landscape: Watershed Boundaries
as “New” Borderlands

Beyond the Westphalian Model

The Coast Salish territory represents one example of sub-state, decentral-
ized, participatory arrangements for water governance. Since the 1990s,
however, powerful new non-indigenous governance arrangements have
emerged both within Canada and the United States and at the Canada-U.S.
border. The most important example is integrated water resource man-
agement (IWRM), a process that takes watershed boundaries as the ideal
management unit and a watershed board or council as the principle deci-
sion-making body. Like the Coast Salish Gatherings, watershed manage-
ment via watershed councils is also decentralized. But because of hidden
assumptions in the concept of “watershed,” watershed management does
not necessarily embody the same local empowerment or environmental
protection that the Coast Salish case did. Watershed-scale management is
a model that has not fully accounted for the assumptions and complexities
within its own kind of boundary. Therefore, we wish to consider watershed
management both as an important new overlay of boundaries on a larger
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pattern of water governance at the border and also as a (recent) conserva-
tion movement that might benefit from the Coast Salish experience.

As a management unit, the watershed was positioned to help address
three centuries of problems with what legal historians and political sci-
entists call the Westphalian model. The Westphalian model accepts the
sovereignty of individual nation-states or subnational jurisdictions like
provinces and states to manage territory within their borders. But the
model has always posed problems for environmental governance. John
Wesley Powell recognized this in 1890, when he argued unsuccessfully for
water governance along hydrological rather than state boundaries in the
American West. Powell saw the importance of an appropriate scale for the
administration of water resources in water-scarce regions."”

It was not until the mid-1990s, during an international push for sus-
tainable development, that hydrologic-based water management gained
wide acceptance in North America. The approach involved a different scale
of management—the watershed (a hydrological drainage basin)—and an
alternative management regime: IWRM.? The 1992 Dublin Statement on
Water and Sustainable Development, which came out of the International
Conference on Water and the Environment, became a defining statement
for this new paradigm of water management and governance. According to
Collins and Ison, conducting science at an ecosystem scale was “intuitively
attractive.””' By the late 1990s, the World Bank and the Global Water Part-
nership were promoting watershed boundaries as the management unit
for “best practices” worldwide. By the twenty-first century, acceptance was
so complete that water scholars referred to IWRM as an “orthodoxy” en-
joying “a ‘near hegemony’ as the language of international water policy.”*

The first three of four core principles in the 1992 Dublin statement had
some fascinating overlap with the Coast Salish’s earlier vision: (1) fresh
water is a finite and vulnerable resource, essential to sustain life, devel-
opment, and the environment; (2) water development and management
should be based on a participatory approach, involving users, planners,
and policymakers at all levels; and (3) women play a central part in the
provision, management, and safeguarding of water.” Participation, justice,
decentralized decision making, and a more eco-centric approach were
common threads between watershed management and the Coast Salish
vision. At the same time, however, the watershed scale of IWRM contained
hidden conflicts and contradictions that made this overlay different from
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that of the Coast Salish.”* Watershed boundaries were, for example, often
incongruent with other natural systems boundaries, including ecosystems,
airsheds, and groundwater systems.”

The 1IJC Embraces Integrated Water Resource
Management

Integrated water resource management came to have a profound influence
on binational governance of U.S.-Canada border waters. Hall and Starr
provide an important legal primer on the International Joint Commission
(IJC) and its reference process (see chapter 1 of this volume). We want
to focus on one specific reference to the IJC, whose outcome was a new
overlay of boundaries on the border. Rather than a more typical reference
to study a finite issue like boundary clarification, flood control, or water
pollution in a particular place (like the Coast Salish territory), in 1997 the
United States and Canada asked the IJC to broadly “examine its import-
ant mission . . . and to provide to the parties, within the next six months,
proposals on how the Commission might best assist the parties to meet
the environmental challenges of the 21st century.” The IJC’s draft response
contained five recommendations, the first of which we abbreviate here:

A reference from the parties to authorize the Commission to
establish ecosystem-based international watershed boards from
coast to coast to prevent and resolve transboundary environ-
mental disputes. These boards would be available for monitor-
ing, alerting, studying, advising, facilitating and reporting on a
range of transboundary environmental and water-related issues
... Anticipating and responding to the growing public demand
for decision-making that begins in communities and builds up-
ward, these watershed boards would also assure coordination
with the increasing number of local and regional transbound-
ary relationships and institutions.*

This recommendation marked a remarkable shift for the IJC, because
it signalled a small but significant move away from a century-long na-
tion-to-nation model.” The IJC’s experimentation with watershed-scale
governance was significant beyond North America, because the IJC is an
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internationally recognized transboundary organization. It piloted its new
watershed-based approach by establishing five watershed boards: the Rainy
Lake Board of Control, the Rainy River Water Pollution Board, the Inter-
national Red River Board, the Souris River Board, and the International St.
Croix River Watershed Board. Functionally, these boards operated much
as their predecessors had, but tweaked the mandate, continuing to evolve
toward more proactive forms of decision making and to develop ecologi-
cally based management plans (an important orientation that Heasley and
Macfarlane discuss in their introduction to this volume).

It remains to be seen whether the IJC’s move away from national cap-
itals and toward watershed-scale organizations will strengthen its mis-
sion, improve long-term outcomes, or in fact be a real change to decen-
tralized decision making (Jesse Ribot has cautioned about the potential
“charade”®). The pilot projects are too recent for their community-level or
binational impacts to be judged fully. But some cautions are in order.

The Hidden Complexity of Watershed Boundaries:
Challenges and Uncertain Outcomes

Indeed, despite the apparent simplicity of watersheds, three important
points have “muddied the waters” of this increasingly popular governance
model. First, watersheds are not only about managing water. Because a
watershed, in its basic definition, is a geographic area of land rather than
a body of water (though that land area drains into a common body of
water), watershed management is generally “inclusive of land use, so
that all factors and events that impact on water resources are taken into
consideration.” But including land in water management schemes is a
knotty problem—one complex enough that, as Savenije and van de Zaag
note in another case of international transboundary relations, the United
Nations Convention on the Law of Non-Navigational Uses of Internation-
al Watercourses (1997) chose not to adopt the land-inclusive language
of the Helsinki Rules (1966) because “most states prefer to use the term
watercourse rather than river basin, since the latter concept comprises
land areas which are also governed by administrative, land use and other
laws. Letting land areas be governed by a water law might lead to legal
complexities.””® A number of cases along the 49th parallel highlight the
complexities of integrating land use into water governance. The Flathead
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watershed is the most contentious example. There, cross-border tensions
arose when Canadian officials (upstream) zoned land within the water-
shed for development, while American officials (dlownstream) zoned land
within the same watershed for conservation.”

A second point is that a “natural” watershed may camouflage import-
ant socioeconomic and political dimensions of decision making. The 49th
parallel originated from colonialism and was therefore a colonial social
construction. We propose that contemporary choices about watershed
boundaries (overlaid on the 49th parallel) involve another set of construct-
ed boundaries, although watershed boundaries have not been subject to
the same critiques because these boundaries are hidden under a more
“natural” appearance.”” For example, a large basin can have a number
of watersheds, sub-watersheds, and tributaries, each of which constitute
a mappable hydrologic boundary. Although each of these boundaries is
“natural,” decisions remain about which hydrologic boundary to use for
data collection or decision making; each is as much a human decision as it
is a “natural” landscape feature.” Nevertheless, watersheds are most often
described in naturalizing language, with policy documents often referring
to “nature’s boundaries.”*

The third point relates to a counterintuitive example of these hidden
power relations involving the core watershed management principle of lo-
cal participation. As Cohen and Davidson explain,

There is nothing inherently participatory about the use of a
hydrologic boundary instead of a municipal boundary: one
can easily imagine a scenario in which autocratic decisions are
made at the watershed scale, or one in which there is rich public
discussion at the municipal scale. Yet stakeholder participation
has become an axiomatic component of watershed-based gov-
ernance frameworks, to the point where a watershed approach
means participation, and the challenges associated with public
participation in decision-making are seen as problems associat-
ed with a watershed itself.*

The type of participatory language described above can be seen in the IJC’s

watershed push, which emphasizes that “local people, given appropriate
assistance, are those best positioned to resolve many local transboundary
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problems.”® Yet some scholars are not convinced of the localness or use-
fulness of these decision-making arrangements.”” This type of assertion
reinforces what watershed researchers have identified as a conflation be-
tween “local,” “watershed,” and “participation.”

V. Conclusion: Sharing a Landscape

That water knows no borders is a truism. Nonetheless, treaties, laws, pol-
icies, administrative hierarchies, even cultural and social constructs of
boundaries—all shape environmental governance along the U.S.-Canada
border. This governance, in turn, impacts the health of its border waters.
We aimed in this chapter to expand on the truism by broadening the bor-
der to encompass other boundaries superimposed both on the internation-
al border itself and on waters shared by Canada and the United States.
To that end, we overlaid two “alternative boundaries” on the conventional
Canada-U.S. boundary: first, traditional territorial boundaries of First
Nations and Indigenous peoples; and second, watershed boundaries that
characterize hydrologic flows. In both cases, we emphasized the social con-
struction of borders—historical and political processes that were in large
part examples of colonial boundary drawing. We also examined the rise
of hydrologic science, especially the discourses and policies around water-
sheds that naturalized hydro-political boundaries. Watershed boundaries,
we suggest, provide a useful comparison to colonial boundaries because of
the common assumption that watersheds are apolitical. In fact, the estab-
lishment of watershed boundaries, as well as the decision making about
watersheds at these new management scales, has deeply political conse-
quences. We underscore the importance of considering other boundary
types—not only the international boundary—in contemporary under-
standings of governance of shared waters. Grappling with other boundary
types forces scholars and policymakers alike to examine their own implicit
assumptions about legal borders and water governance at these borders.

Most of all, we want to reinforce a basic premise of this volume: bor-
ders are complicated. This complexity is not simply the result of an ac-
ademic exercise in which scholars complicate concepts for one another.
Rather, we believe that policymakers, activists, and citizens must embrace
more complex notions of boundaries and borders to accomplish more just
social results and more effective environmental outcomes.

82 Emma S. Norman and Alice Cohen



Notes

2 [ Treaties, Wars, and Salish Sea Watersheds

Alice Cohen and Karen Bakker,
“The Eco-Scalar Fix: Rescaling En-
vironmental Governance and the
Politics of Ecological Boundaries
in Alberta, Canada,” Environment
and Planning D: Society and Space
32, no. 1 (2014): 128-46.

D.B. Knight, “Identity and Terri-
tory: Geographical Perspectives
on Nationalism and Regionalism,”
Annals of the Association of Amer-
ican Geographers 72, no. 4 (1982):
514-31.

Robert H. Jackson and Patricia
Owens, “The Evolution of World
Society,” in The Globalization of
World Politics: An Introduction to
International Relations, ed. John
Baylis, Steve Smith, and Patricia
Owens (Oxford: Oxford University
Press, 2005).

James G. Barber and Frederick S.
Voss, Blessed Are the Peace Makers:
A Commemoration of the 200th
Anniversary of the Treaty of Paris
(Washington: Smithsonian Institu-
tion Press, for the National Portrait
Gallery, 1983); Max Savelle, The
Diplomatic History of the Canadian
Boundary, 1759-1763 (New Haven:
Yale University Press, 1940).

Savelle, Diplomatic History, 12.

Glenn W. Price, Origins of the War
with Mexico: The Polk-Stockton In-
trigue (Austin: University of Texas
Press, 1967).

Rosemary Neering, The Pig War:
The Last Canada-U.S. Border Con-
flict (Surrey, BC: Heritage House,
2011); Mike Vouri, The Pig War
(Charleston, SC: Arcadia, 2008).

Leonard J. Evenden and Daniel
E. Turberville, “The Pacific Coast

10

11

12

13
14
15

Borderland and Frontier,” in The
Borderlands and the American and
Canadian Wests: Essays on Regional
History of the Forty-Ninth Parallel,
ed. Sterling Evans (Lincoln: Univer-
sity of Nebraska Press, 2006).

Bruce Miller, “Defining the Region,
Defining the Border” in The
Borderlands of the American and
Canadian West, ed. Sterling Evans
(Lincoln: University of Nebraska
Press, 2006); Cole Harris, Making
Native Space (Vancouver: UBC
Press, 2004).

Charles Wilkinson, Messages from
Frank’s Landing: A Story of Salmon
Treaties and the Indian Way
(Seattle: University of Washington
Press, 2000), 9.

Richard White, The Organic
Machine: The Remaking of the
Columbia River (New York: Hill

& Wang, 1995); Richard White,
Land Use, Environment, and Social
Change: The Shaping of Island
County, Washington (Seattle:
University of Washington Press,
1980); Joseph E. Taylor III, Making
Salmon: An Environmental History
of the Northwest Fisheries Crisis
(Seattle: University of Washington
Press, 1999).

Billy Frank Jr., “Staying the Course:
Building the Next Generation of
Native Leaders” (public lecture,
Northwest Indian College, Belling-
ham, WA, May 15, 2010).

Wilkinson, Messages, 10.
Ibid.

Brian Thom, “The Anathema of
Aggregation: Towards 21st-Centu-
ry Self-Government in the Coast
Salish World,” Anthropologica 52,

83



84

16

17

18

19

no. 1 (2010): 33-48; Emma S. Nor-
man, “Cultural Politics and Trans-
boundary Resource Governance in
the Salish Sea,” Water Alternatives
5,no. 1 (2012): 138-60.

David Newman and Anssi Paasi,
“Fences and Neighbours in the
Postmodern World: Boundary
Narratives in Political Geography,”
Progress in Human Geography 22,
no. 2 (1998): 186-207; Anssi Paasi,
“Region and Place: Regional Identi-
ty in Question,” Progress in Human
Geography 27, no. 4 (2003): 475-85;
John Agnew, “No Borders, No
Nations: Making Greece in Mace-
donia,” Annals of the Association
of American Geographers 97, no. 2
(2007): 398-422; Gabriel Popescu,
Bordering and Ordering the Twen-
ty-First Century: Understanding
Borders (Lanham, MD: Rowman

& Littlefield, 2012); Emma S.
Norman, Governing Transbound-
ary Waters: Canada, the United
States and Indigenous Communities
(London: Routledge, 2015).

Jamie Donatuto, “When Sea-
food Feeds the Spirit yet Poisons
the Body: Developing Health
Indicators for Risk Assessment in
a Native American Fishing Com-
munity” (PhD diss., University of
British Columbia, 2008).

John Agnew, “The Territorial Trap:
The Geographical Assumptions of
International Relations Theory,”
Review of International Political
Economy 1, no. 1 (1994): 53-80;
Matthew Sparke, “Excavating the
Future in Cascadia: Geoeconomics
and the Imagined Geographies of a
Cross-Border Region,” BC Studies,
no. 127 (2000): 5-44.

Historians have identified
governance along hydrologic

20

21

22

boundaries as far back as the
third century BCE in China. In
the United States, the Tennessee
Valley Authority is a twenti-
eth-century example. Frangois
Molle, “River-Basin Planning and
Management: The Social Life of

a Concept,” Geoforum 40, no. 3
(2009): 484-94.

Alice Cohen and Seanna David-
son, “The Watershed Approach:
Challenges, Antecedents, and the
Transition from Technical Tool to
Governance Unit,” Water Alterna-
tives 4, no. 1 (2011): 521-34.

Kevin B. Collins and Ray L. Ison,
“Trusting Emergence: Some
Experiences of Learning about
Integrated Catchment Science
with the Environment Agency
of England and Wales,” Water
Resources Management 24, no. 4
(2010): 671.

Paul Jeffrey and Mary Gearey,
“Integrated Water Resources
Management: Lost on the Road
from Ambition to Realisation?”
Water Science and Technology

53, no. 1 (2006): 1; K. Conca,
Governing Water: Contentious
Transnational Politics and Global
Institution Building (Cambridge,
MA: MIT Press, 2005), 161. J.
Warner, P. Wester, and A. Bolding
said IWRM was part of the “holy
trinity of water governance,”
which also included river basin
planning and multi-stakeholder
platforms. Warner, Wester, and
Bolding, “Going with the Flow:
River Basins as the Natural Units
for Water Management?” Water
Policy, 2nd ser., 10 (2008): 121. For
proponents of the watershed as
an ideal scale, see Laura Cervoni,
Andrew Biro, and Karen Beazley,
“Implementing Integrated

Emma S. Norman and Alice Cohen



23

24

Water Resources Management:
The Importance of Cross-Scale
Considerations and Local Condi-
tions in Ontario and Nova Scotia,”
Canadian Water Resources Journal
33, no. 4 (2008): 333-50; Torkil
Jonch-Clausen and Jens Fugl,
“Firming Up the Conceptual Basis
of Integrated Water Resources
Management.” International
Journal of Water Resources Devel-
opment 17, no. 4 (2001): 501-10;
and Jeffrey and Gearey, “Integrated
Water Resources Management,” 1.

United Nations. “The Dublin
Statement on Water and Sustain-
able Development” (International
Conference on Water and the En-
vironment, Dublin, Ireland, 1992),
http://www.wmo.int/pages/prog/
hwrp/documents/english/icwedece.
html. The fourth principle states
that water has an economic value in
all its competing uses and should be
recognized as an economic good.

For in-depth analysis of watersheds
as governance scales, see William
Blomquist and Edella Schlager,
“Political Pitfalls of Integrated
Watershed Management,” Society
and Natural Resources 18, no. 2
(2005): 101-17; Alice Cohen, “Res-
caling Environmental Governance:
Watersheds as Boundary Objects
at the Intersection of Science,
Neoliberalism, and Participation,”
Environment and Planning A 44,
no. 9 (2012): 2207-24; Cohen and
Davidson, “Watershed Approach”;
C.B. Griffin, “Watershed Coun-
cils: An Emerging Form of Public
Participation in Natural Resource
Management,” Journal of the Amer-
ican Water Resources Association
35, no. 3 (1999): 505-18; Paul A.
Sabatier et al. (eds.), Swimming Up-
stream: Collaborative Approaches

2 [ Treaties, Wars, and Salish Sea Watersheds

25

26

27

to Watershed Management (Cam-
bridge, MA: MIT Press, 2005);
Jeroen Warner, “The Beauty of the
Beast: Multi-Stakeholder Partici-
pation for Integrated Catchment
Management,” in Multi-Stakehold-
er Platforms for Integrated Water
Management, ed. Jeroen Warner
(Cornwall, UK: Ashgate, 2007);
and Warner et al., “Going with
the Flow.”

Respectively, Griffin, “Watershed
Councils”; Peter P. Mollinga, Ruth
S. Meinzen-Dick, and Douglas J.
Merrey, “Politics, Plurality and
Problemsheds: A Strategic Ap-
proach for Reform of Agricultural
Water Resources Management,”
Development Policy Review 25, no. 6
(2007): 699-719; James M. Omernik
and Robert G. Bailey, “Distin-
guishing between Watersheds and
Ecoregions,” Journal of the Ameri-
can Water Resources Association 33,
no. 5 (1997): 935-49; N.A. Jaworski,
R.W. Howarth, and L.J. Hetling,
“Atmospheric Deposition of Ni-
trogen Oxides onto the Landscape
Contributes to Coastal Eutrophica-
tion in the Northeast United States,”
Environmental Science and Tech-
nology 31, no. 7 (1997): 1995-2004;
Hans W. Paerl, Robin L. Dennis,
and David R. Whitall, “Atmospheric
Deposition of Nitrogen: Implica-
tions for Nutrient Over-Enrichment
of Coastal Waters,” Estuaries 25, no.
4(2002): 677-93.

International Joint Commission,
2000.

An interesting question is whether
this undercuts what is arguably the
central premise of the IJC. That

is, the International Watershed
Initiative model emphasizes the
importance of hydrologic—rather
than political—boundaries.

85



86

28

29

30

31

Jesse C. Ribot, Waiting for De-
mocracy: The Politics of Choice in
Natural Resource Decentralization,
WRI Report (Washington, DC:
World Resources Institute, 2004),
http://pdf.wri.org/wait_for_de-
mocracy.pdf.

Sharon Pollard, “Operationalising
the New Water Act: Contributions
from the Save the Sand Project—
An Integrated Catchment Man-
agement Initiative,” Physics and
Chemistry of the Earth 27 (2002):
943; emphasis in original.

Hubert H.G. Savenije and Pieter
van der Zaag, “Conceptual
Framework for the Management of
Shared River Basins; with Special
Reference to the SADC and EU,”
Water Policy 2, no. 1 (2000): 23.

Harvey Locke and Matthew
McKinny, “The Transboundary
Flathead Basin,” in Water without
Borders? Canada, the United States
and Shared Waters, ed. Emma S.
Norman, Alice Cohen, and Karen
Bakker (Toronto: University of
Toronto Press, 2013).

32

33

34

35

36

37

A. Cohen and L. Harris, “Perform-
ing Watersheds: Performativity
and the Production of Scale,” in
Performativity, Space, and Politics,
ed. R. Rose-Redwood and M. Glass
(New York: Routledge, 2014).

Blomquist and Schlager, “Political
Pitfalls”; Cohen and Davidson,
“Watershed Approach.”

Cohen and Harris, “Performing
Watersheds,” 201.

Cohen and Davidson, “Watershed
Approach,” 8.

International Joint Commission,
The IJC and the 21st Century (Otta-
wa: IJC, 1997).

J. Christopher Brown and Mark
Purcell, “There’s Nothing Inherent
about Scale: Political Ecology, the
Local Trap, and the Politics of
Development in the Brazilian Am-
azon,” Geoforum 36, no. 5 (2005):
606-7.

Emma S. Norman and Alice Cohen



Contesting the Northwest Passage:
Four Far-North Narratives

ANDREA CHARRON

Is the Northwest Passage of the Arctic an international strait or historic
internal waters? A transnational economic throughway or one country’s
sovereign territory? The diplomatic and environmental history of the
Northwest Passage (NWP) is, in large part, a history of struggles over the
answers to these questions. When and how Canadian and U.S. govern-
ments have clarified or obscured these questions provides an important
window into different narratives about the passage.

While many modern narratives of territorial diplomacy begin with
sovereignty over boundaries, transition through struggles to exploit re-
sources, and culminate in environmental protection, the narrative trajec-
tory of the NWP reverses the latter two: it begins with sovereignty over
boundaries (a refrain that permeates discussions even today), continues
through the Cold War with defence strategies, and eventually transitions
to environmental concerns. However, the narrative does not end with en-
vironmental concerns; it culminates in the modern era with strategies to
exploit natural resources (albeit an effort at responsible development in
conjunction with Indigenous peoples).

Through these narratives of the Far North, and the Northwest Passage
specifically, I will illustrate the fundamental rethinking of the NWP for
Canada—from rugged Canadian periphery to a vulnerable, resource-rich
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site of potential for a modern, transnational economy. Changing concep-
tions of the passage, moreover, reveal both similarities and differences
between northern and southern Canadian-American water borders. This
chapter is divided into four parts representing the different historical time
periods that correspond to different ideas about the NWP. In the nine-
teenth century until World War I, Canada focused on establishing its
claim to the Arctic. World War II and the Cold War period saw a shift in
focus to defence of the Arctic from Japanese and Soviet threats. The 1970s
and 1980s to the end of Cold War witnessed perceived and new challeng-
es for the NWP from the United States and from pollution. Finally, from
the 1990s to the current day, the NWP is referenced in terms of resource
development and exploitation. In turn, Canadian characterizations of the
NWP have shifted from describing the passage as a frontier to a boundary
to an asset that must be protected to one that is instrumental in achieving
resource development. This does not represent an end point to discussions.
Rather, it is another marker of continually changing ideas about the Arctic
and the NWP.

I. A Nineteenth-Century Frontier: The Initial Claim

Canadians today assume that the NWP has always comprised the notori-
ous Arctic channels linking the Davis Strait to the Beaufort Sea. Legendary
stories of doomed missions headed by Munk' and Franklin® in search of a
shorter route to the Far East continue to capture the imaginations of many
armchair explorers and perpetuate the idea of the passage as an ice-infest-
ed labyrinth to be conquered. Most histories of the NWP begin with the
fact that the Hudson’s Bay Company owned Rupert’s Land, a massive ter-
ritory that included much of the Canadian prairies, northern Ontario and
northern Quebec, as well as the Arctic, including the NWP.? Its 1670 char-
ter made the Hudson’s Bay Company the “true and absolute Lordes and
Properietors” of Rupert’s Land, which was exploited for fur. HBC (or “Here
before Christ,” as it is vaingloriously referenced, negating the existence of
Indigenous peoples who had lived and hunted the land for thousands of
years) managed this territory. The potential to govern Rupert’s Land in the
cause of nation building was unrealized until its sale to Canada in 1869.
Having acquired nearly four million square kilometres of land, the young
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country was more concerned with linking the East of Canada to the ter-
ritories of the West than it was with exploring the frozen nether region
of the Arctic. As a result, the Arctic NWP was largely ignored in favour
of a more generalized “northwest passage” in the form of rail, river, and
portage links that fulfilled the promise of westward exploration and travel
to the Pacific Ocean, linking the new Dominion.*

When Britain transferred the remaining Arctic islands—those not
captured under HBC’s charter—to Canada in 1880, the Canadian gov-
ernment’s chief concern was to establish ownership and control over the
islands. Several states, including the United States, had designs on the
islands and surrounding waters, and the fact that the precise boundar-
ies of the territory were vague did not aid Canada’s claim.’ At this time,
Canada had no navy or coastguard and little administrative presence in
the Far North. The NWP continued to be neglected and ignored by Ca-
nadian writers and historians—indeed, by most of Canada, for whom the
“passage” was still “the northwest passage by land.” Canada needed fertile
grounds, not ice-infested waters.

Southern Canadians, therefore, did not actually “discover” the NWP;
rather, it was the British and the Norwegians. Between 1576 and 1578,
Martin Frobisher (an English privateer or pirate, depending on your point
of view) made three voyages to the Canadian Arctic. With each trip he
brought back ore and other samples to Britain, attracting the attention and
assistance of Queen Elizabeth I and of the Royal Navy. With his 1903-1906
voyage, Roald Amundsen became the first European to traverse the NWP
from the Atlantic to the Pacific. The Norwegian’s success was largely due to
his cerebral approach, which included studying past expeditions, especial-
ly Franklin’s, and learning from their mistakes. Importantly, he was also
receptive to learning from the Inuit, who taught him invaluable survival
skills that would benefit him and future crews on other polar missions
(both North and South).

These and other gripping stories of exploration brought northern ad-
venture and tragedy into popular European culture of the era. For south-
ern Canadians, however, the NWP remained primarily a source of fanciful
stories. Meanwhile, the region’s actual inhabitants—mainly Inuit but also
Cree and Dene peoples—were badly misrepresented in the media. Robert
J. Flaherty’s 1922 black-and-white film about “Nanook of the North” and
the 1940s Canadian comic book heroine “Nelvana of the Northern Lights”
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provided a glimpse of the Canadian Arctic, but it was a distinctly distorted
version.” The Canadian Arctic was portrayed as an unspoiled frontier. The
achievements of the Inuit as entrepreneurs, artists, and shrewd tacticians
were downplayed. Instead, they were portrayed as primitive and simple-
minded. Worse still, many Indigenous peoples faced persecution and dis-
placement by the Canadian federal government.?

American ideas about the NWP were similar to those of Canadians.
U.S. Secretary of State William H. Seward did not purchase his “folly”
(Alaska) from the Russians until 1867. Therefore, early American Arctic
naval explorations, like the 1850-1851 First Grinnell Expedition (a rescue
mission in search of Franklin financed by Henry Grinnell, a wealthy U.S.
businessman), were far from the consciousness of the American public,
except for those wishing to learn more about the details of the Franklin
crew’s demise.’” The territory mapped by these expeditions, for example,
was largely ignored. Later U.S. expeditions by Kane, Hayes, Hall (all in
search of Franklin), Peary, and MacMillan (explorers of the 1900s in search
of the North Pole) fascinated the U.S. public, but also confirmed their sus-
picion that the Arctic was a desolate, inhospitable environment that made
for incredible, if gruesome, adventures, but not much more.

Some of Canada’s northern land boundaries were still not clearly
defined by 1900, which had implications for Canadian Arctic maritime
boundaries. Canada was slow to contest the Alaska boundary, for example,
even though British Columbia maps of the border conflicted with Amer-
ican maps. The Yukon Gold Rush (1897 to 1900s) immediately awakened
Canadians to the possible consequences of such territorial disputes. The
two countries attempted to resolve the cartographic standoff through the
Alaskan Boundary Tribunal of 1903, consisting of three American repre-
sentatives, a British judge, and two Canadians. The name “Alaska boundary
dispute” is somewhat misleading, as this disagreement involved only the
panhandle—that is, the part of the boundary that does not follow the 141st
meridian west. Both sides agreed that the 141st marked the land boundary
north of the panhandle. Because neither Canada nor the United Kingdom
had protested the 1825 Anglo-Russian Treaty that defined the boundaries
between Russian, American, and British claims in the Pacific Northwest,
the United States was on firm legal ground and could invoke the principle
of uncontested occupation. Hence, Canadian demands that the bound-
aries be redrawn fell on deaf ears. The compromise boundary line was
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literally the middle ground between American and Canadian positions (at
least in the estimation of the United States, since the Canadians were con-
vinced that the boundary disadvantaged them). Significantly, Canada and
the United States still disagree on whether or not the maritime boundary
ought to extend out from the land into the sea. As a result, there remains,
to this day, a fundamental disagreement between the United States and
Canada over maritime boundaries in the Beaufort Sea.'’

In the late nineteenth century, American whalers presented the main
“challenge” to Canada’s control of the NWP through their use of Cana-
da’s northern waterways to bring alcohol and other goods into the country
without paying duty. This caused a public backlash, including a warning
published in an 1891 issue of the Canada Gazette to foreign traders about
their import responsibilities."! With no ports or customs houses in the
Arctic in the late 1890s, however, Canadian law was not enforceable—an
unacceptable situation for the Canadian government. To combat smug-
gling and reassert Canadian sovereignty in the North, Canada’s Laurier
government initiated a police presence (first the Northwest Mounted Po-
lice and later the Royal Canadian Mounted Police [RCMP]) followed by
marine expeditions (for example, the Neptune [1903-1904] and later the
Arctic [1904-1911])."* Although northern security was never a top concern,
especially after the outbreak of World War I, the Canadian government
now had a continuous program of patrolling the Arctic NWP by the RCMP
by ship and later by the Canadian Forces via air patrols. Thus, in the early
days of Canadian history, Prime Minister Louis St. Laurent’s description of
the governance of the North as having been performed in “a fit of absence
of mind™? was probably accurate; the focus was on delineating the land
boundaries, followed by establishing a presence in the region. Charting the
NWP and solidifying maritime boundaries were still to come.

[I. World War Il and the Cold War: A Boundary to
Control and Damn the Consequences

With new, bona fide military threats to both the United States and Can-
ada, including World War II, the focus of the Canadian and U.S. govern-
ments vis-a-vis the Arctic shifted from establishing legal title to defending
North America. Rather than discussing sovereignty, the United States and
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Canada focused on defence strategies—the ice-infested Arctic and NWP
were used as bulwarks. While letting lie discussions about the legal title
of the islands of Canada’s Arctic Archipelago, the Canadian government
knew that the marine boundaries and the status of the NWP would need
to be solidified someday. For the time being, however, there were far great-
er concerns.

Japan’s 1941 attack on Pearl Harbor and 1942 occupation of the Alas-
kan Islands of Attu and Kiska demonstrated the need for stronger do-
mestic defence systems for both the United States and Canada. The long,
undefended North was the focus of much of this attention. Both countries
operated critical facilities in the region throughout the war, including
weather stations, airbases, and the famous Alaska Highway." In the decade
after World War II, a new “polar passion” gripped the Canadian and U.S.
governments as a different threat emerged in the form of the Soviet Union.
The two allies launched unprecedented military and civilian operations,
cooperating to defend the North against threats from Soviet long-range
bombers, paratroopers, even potential naval invasions via various polar
routes—including the NWP."* Despite the working alliance, the Canadian
ambassador to Washington (and, later, prime minister of Canada) Lester
Bowles “Mike” Pearson, warned that Canada must enunciate its claim to
the Arctic clearly and unequivocally as questions remained concerning the
status of northern boundaries. In a 1946 Foreign Affairs article, Pearson
noted that “a large part of the world’s total Arctic area is Canadian. One
should know exactly what this part comprises. It includes not only Cana-
da’s northern mainland but the islands and frozen sea north of the main-
land between the meridians of its east and west boundaries, extending to
the North Pole.” This was especially important given the number of U.S.
personnel operating in the Canadian North."” Pearson’s plea was noted
but not acted upon; Canadian attention was elsewhere, fixed squarely on
launching the new United Nations, rebuilding Europe, and keeping a wary
eye on the Soviet Union.

For much of the Cold War, the Arctic remained a geographic barrier
between the Soviet Union and the United States, which were separated by
less than one hundred kilometres in the Arctic Ocean. This was a time
of increased cooperation between Canada and the United States; the two
countries worked to align their respective Arctic policies with their mu-
tual defence interests. This cooperation took the form of projects such as
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the Joint Arctic Weather Stations (JAWS)," Distant Early Warning (DEW)
Line (a series of radar sites), and the North American Air (later Aerospace)
Defense Command (NORAD). The NWP was primarily a gateway to the
strategically important North American Arctic. Over time, however, Ca-
nadians grew weary of the sovereignty threat posed by American involve-
ment in the Canadian Arctic. Now, two threats loomed in the minds of
Canadians: the Soviet Union and the United States.

The latter threat appeared in August 1960 with the Atlantic-to-Pacific
transit of the U.S. nuclear submarine USS Seadragon through Canadian
northern waterways. This underwater exploration via the NWP became
the catalyst for renewed attention to the exact nature of Canada’s maritime
Arctic boundaries—especially the NWP. Months of planning went into
the Seadragon operation. The U.S. military sought Canadian government
approval of its plan to traverse the NWP en route from Baffin Bay through
the Arctic Basin and Bering Strait to the Pacific Ocean. That the United
States had notified Canadian authorities suggests it was keenly aware of
Canadian sensitivity over the NWP. To further alleviate concerns, the
United States invited the Canadian naval attaché, Commodore O.C.S.
Robertson, on the Seadragon voyage because of his extensive polar experi-
ence.” The internal Canadian analysis below is telling, as it highlights the
concern of the Canadian government vis-a-vis U.S. activities in Canada’s
Arctic and the impact of those activities on Canada’s view on its legal po-
sition of its Arctic maritime boundaries. Every U.S. activity in Canada’s
North was analyzed through the lens of whether it was a boon or a bust to
Canada’s position:

This [U.S.] request will greatly strengthen our claim to the
waters of the Canadian Archipelago as Internal Waters. It is
recommended, therefore, that advantage be taken of this devel-
opment and that the request be granted in accordance with the
Canada-United States agreed clearance procedure for visits by
public vessels between Canada and the United States by a reply
being sent on a service to service basis.?’

During the Cold War, the Arctic and the NWP were regions to be protected

against military threats and foreign invasions, but little thought was given
to solidifying the exact maritime boundaries and/or the environmental
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damage caused by this “protection.” For example, the DEW Line radar
sites, the majority of which were located on Canadian soil, were notori-
ous pollution dumps; empty oil drums, truck batteries, and chemicals like
PCBs, lead, mercury, and antifreeze, not to mention spilled diesel fuel,
littered the landscape. There was a decidedly cavalier attitude about the
extent of the contamination, with no consideration of the environmen-
tal consequences to the land—that is, until the pollution threat seemed to
originate from U.S. commercial interests.

I11. 1970-1990: A Region to Protect
Environmentally

With few Canadian regulations and/or government statements in place to
govern the NWP, and given the heated background discussions that would
lead to the UN Convention on the Law of the Sea (UNCLOS), the 1969
and 1970 transits of a modified U.S. supertanker—the Manhattan, owned
by the American company Humble Oil (part of Exxon)—took on added
significance, colouring both the Canadian and the American view of the
NWP that persists today. At the heart of the binational imbroglio are dif-
ferent ideas about how to categorize the NWP: the United States thinks of
it as Canadian but also as an international strait linking one body of high
seas to another, to be used for international navigation. Canada, in con-
trast, views the NWP as representing “historic, internal waters” and there-
fore being under the complete control of Canada with no automatic right
of navigation. Both arguments had received support in cases adjudicated
by the International Court of Justice.” In the U.S. view, vessel passage can-
not be unduly hindered by the adjacent coastal state. In Canada’s view, the
NWP is under the absolute jurisdiction of Canada due to the historic usage
of the passage by the Inuit and the importance of the waters that serve
to link the Arctic islands to Canada; therefore, vessels may be detained,
seized, or inspected as required by it, the coastal state.* As a result, when
Humble Oil approached the Canadian government with a plan to use the
NWP and, specifically, to pilot the oil tanker Manhattan through it to test
this shipping route, the governments had differing control expectations.
The truly gripping story of the Manhattan transits is often lost in the
controversy that followed.”® The largest vessel of its time, it was cut in two
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to be retrofitted with a new icebreaking bow, enormous propeller, and
other modifications for its Arctic voyages. Scientists and engineers from
around the world vied for an opportunity to be part of this historic un-
dertaking. Humble Oil had discovered large oil reserves off the Alaskan
North Slope and needed a fast and efficient transport system for shipping
the oil to the southern U.S. market. Oil pipelines were a possibility, but an
oil tanker had the advantage of variability of destination and economy not
offered by a fixed pipeline. The voyages, from Chester, Pennsylvania, to the
eastern coast of Greenland to Prudhoe Bay in Alaska via the NWP and
then returning to New York Harbor, were billed as feasibility studies. Filled
with ballast water (to simulate oil), and greeted by reporters, scientists, en-
gineers, and well-wishers, the Manhattan’s maiden Arctic voyage was the
media event of the day. Rather than asking the Canadian government for
permission, which would add credibility to Canada’s characterization of
the NWP, Humble Oil sought the same sort of concurrence granted the
USS Seadragon without formally asking permission to transit the NWP.
The Manhattan’s route would stay outside of Canada’s three nautical mile
(nmi) territorial sea limit while transiting the NWP.** For the United States,
therefore, the Manhattan and its American icebreaker chaperone would
sail in the high seas corridor of the NWP, not, therefore, requiring authori-
zation.”> According to U. Alexis Johnson (then U.S. under secretary of state
for political affairs), conceding to Canada’s position by formally asking for
permission to transit the NWP would give up “worldwide passage, the right
of innocent passage, particularly through other archipelagos such as South
East Asia, the Philippines [and others] all over the world.”*® Such conces-
sions were unthinkable from a national-interest perspective. The Canadian
government reiterated that it considered the waters of the NWP as Canadi-
an internal waters, making a point of giving the United States express per-
mission to transit the passage.” A U.S. Coast Guard vessel, the Northwind,
and the Canadian Coast Guard icebreaker John A. MacDonald guided the
Manhattan through the ice-infested NWP waters. Whereas entrepreneurs
saw possibility, the Canadian government was decidedly cautious. Mitchell
Sharp, then Canadian secretary of state for external affairs, commented:

This is not a time for wide-ranging assertions of Canadian sov-

ereignty in the Arctic made without regard to the international
political and legal considerations [and] there is no necessity for
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us to make sweeping assertions to reinforce our position. That
might satisfy our ego but would not add a whit to the interna-
tional acceptability of our position.*®

Rather, a collaborative approach with the United States was thought to
demonstrate that Canada did indeed have adequate control of the NWP—
hence the decision to dispatch the CCGS John A. MacDonald to accompa-
ny the Manhattan on its voyage and provide ice services information. The
more immediate concern for the Canadian government was protection of
the pristine Arctic environment.”” The Canadian public, however, took a
much more hostile stance toward the transit of the Manhattan. Canadi-
an newspapers portrayed the voyage as U.S. exploitation of the Canadian
NWP, feeding the suspicions of Canadians who feared becoming too de-
pendent on their superpower neighbour for defence and security.*® There-
fore, any possible suggestion or act that challenged Canadian control of
the NWP (whether officially sanctioned or not) was now met with strong
public reaction.”

The Canadian prime minister of the day, Pierre Trudeau, a lawyer by
profession and an avid sportsman (canoeing and underwater diving, in
particular), recognized that an oil spill in the Arctic would be a financial
and environmental disaster for Canada. The grounding of the U.S. super-
tanker Torrey Canyon on Pollard’s Rock, off the southwest coast of Great
Britain, in 1967 was a vivid reminder of the dangers of tanker shipping.
Her entire cargo of crude oil (more than thirty million gallons) washed up
onto the shores of England and France.

To protect Canada’s North and its NWP, Trudeau adopted the Arc-
tic Waters Pollution Prevention Act (AWPPA) in 1970, five days after the
second voyage of the Manhattan had commenced and four days after the
United States had announced construction of the Polar Sea (which was
at that time the most powerful nonnuclear icebreaker in the world).*
What was unique about the AWPPA was that the standards it established
for vessels operating in the Canadian Arctic went beyond those ordinari-
ly permitted a coastal state. The AWPPA (Bill C-202) created a 100 nmi
pollution-prevention zone in the Arctic—well beyond the 3 nmi territorial
limit of the day. Canada exercised exclusive jurisdiction over this area, en-
suring that economic development and, in particular, maritime shipping
activities conformed to strict regulatory antipollution procedures. The
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3.1 CCGS John A. Macdonald (right), 1969. Photo courtesy of U.S. Coast Guard
Historian’s Office.

accompanying regulations set standards for hull type and strength and for
navigational and other safety equipment, not to mention standards for the
pilot and crew.* Such boldness was just another in a series of controversial
Canadian decisions that included extending its territorial sea limit to 12
nmi in 1970 and applying straight baselines in various parts of the Arctic
in the late 1960s and 1970s until the archipelago was completely enclosed
in 1985.>* Waiting for the international community to negotiate, draft, and
agree on international environmental regulations for Arctic waters (the
position favoured by the United States) would take years and would not
keep Canada’s interests at the fore. However, recognizing the novel charac-
ter of the AWPPA legislation, Canada preempted any court challenges by
exempting the AWPPA from the compulsory jurisdiction of the Interna-
tional Court of Justice. The U.S. response was predictable:

The United States does not recognize any exercise of coastal
state jurisdiction over our vessels on the high seas and thus does
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not recognize the right of any state unilaterally to establish a
territorial sea of more than three (nautical) miles or exercise
more limited jurisdiction in any area beyond 12 (nautical)
miles. We, therefore, regret the introduction of this legislation
by the Canadian government, which in our view, constitutes a
unilateral approach to a problem we believe should be resolved
by cooperative international action.*

At the time, four of the circumpolar states (Iceland, Sweden, Norway;,
and most importantly, the Soviet Union) accepted the Canadian legisla-
tion, much to the displeasure of the United States, which had hoped to
convene an international conference to discuss the new legislation.*® The
AWPPA was eventually adopted by the international community as Ar-
ticle 234—“Ice-Covered Areas”—in the UNCLOS, but it remains contro-
versial.”” The decision by the Canadian government in 2009 to extend the
reach of the AWPPA to 200 nmi (in keeping with the exclusive economic
zone limits) has not helped to quiet detractors of this legislation. Moreover,
Canada recently made mandatory its previously voluntary requirement
that all vessels over 300 gross tonnage and/or vessels carrying pollutants
or dangerous goods (1) report to the Canadian Coast Guard their intention
to enter and (2) receive permission prior to navigating the waters covered
by the AWPPA—a decision contested by the United States.*

Aware of Canada’s sensitivities about its Arctic claims, the United
States has let lie the dispute over the maritime boundary in the Beaufort
Sea and does not actively fight against Canada’s AWPPA or directly chal-
lenge Canada’s categorization of the NWP. However, the United States
was not prepared to ask permission for its Coast Guard vessel Polar Sea to
navigate the NWP in 1985 to resupply the U.S. base in Thule, Greenland.
To do so “would jeopardize the freedom of navigation essential for United
States’ naval activities worldwide.” Instead, the United States informed
the Canadian Coast Guard of the planned voyage and received coopera-
tion. Public sentiment and political capital, however, demanded a firm re-
sponse from the Canadian government. Following the voyage of the Polar
Sea, Secretary of State for External Affairs Joe Clark, in a stirring statement
on Arctic sovereignty made in the House of Commons on September 10,
1985, announced six measures—including adoption of straight baselines
around the Arctic archipelago, an increase of surveillance overflights of
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the Canadian Arctic waters, and construction of a polar (read nuclear) ice-
breaker—to preserve “Canada’s sovereignty over land, sea, and ice.™® The
icebreaker, however, was never funded. Instead, and largely attributed to
the close relationship between then Prime Minister Brian Mulroney and
President Ronald Reagan, a newly signed 1988 Arctic Cooperation Agree-
ment with Canada allowed U.S. Coast Guard vessels access to the NWP
(for scientific purposes) without prejudice to the legal policies of either
state.” This means that the United States notifies Canada and asks for con-
sent when its vessels use the passage, but its actions in this regard cannot
be interpreted to mean the United States has accepted Canada’s broad legal
position on the NWP.

Further, despite having contributed invaluable comments and schol-
arship to the meetings that led to the creation of the UNCLOS—the main
body of law governing the Arctic Ocean (and all global oceans)—the Unit-
ed States failed to ratify it and Canada did so only in 2003. (Russia, in
contrast, ratified UNCLOS in 1997.) By the end of the Cold War, therefore,
Canada had enacted a series of regulations and acts to elaborate fully on
and provide a precise definition of Canada’s historic title to the waters of
the NWP. The world recognized the importance of protecting polar re-
gions from environmental marine damage (via the AWPPA and, later,
Article 234 of UNCLOS). The United States continued to disagree with
the characterization of the NWP, but more pressing matters (including the
integration of the new Russian Federation into the world) took precedence.

IV. Present Day: Resources to Develop

Fast forward to 2016 and the situation remains unchanged: a political
impasse exists based on principles and precedents. The United States
maintains that the NWP represents an international strait (although it
has not pressed its point by defiantly sending ships through) and Canada
maintains that it is historic internal waters. In fact, a Canadian Conser-
vative member of Parliament suggested renaming the NWP the “Cana-
dian Northwest Passage” to reinforce its position.** Pressure is mounting
to “solve” this impasse—especially from European and Asian commercial
vessel operators interested in shaving oft thousands of miles from their
routes to destinations like Tokyo and Rotterdam by taking the increasingly
ice-free NWP shortcut versus the usual and more reliable, but longer, Suez
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Canal route.” The realization of the “shortcut” came at a time when the
world was becoming alarmed at the dramatic impact of climate change
on the world’s environment and people. The poles sufter these effects most
glaringly, and a clarion call by NGOs, world leaders, and citizens was made
throughout the 1990s and 2000s to reverse the effects of climate change.
Canada and the United States responded to such calls by joining the Arc-
tic Environmental Protection Strategy (AEPS) in 1991—a declaration that
sought to commit the eight Arctic states (the United States, Russia, Cana-
da, Norway, Denmark, Iceland, Sweden, and Finland) to a joint action plan
that would reverse pollution levels in the Arctic. The immediate concern
was the damaged, fragile Arctic ecosystem that had been ravaged by de-
cades of contamination and dumping of organic contaminants, oil, heavy
metals, radioactive materials, and acidifying substances.**

The AEPS morphed into the Arctic Council in 1996 when Canada
proposed that sustainable development be added to the agenda in addi-
tion to a focus on the environment. The creation of the Arctic Council
has resulted in a marked, international shift away from the political and
military categorization of the NWP to a focus on these twin goals: sustain-
able development and environmental protection. As a result of this shift in
attention, the narrative of the NWP within Canada changed; the passage
went from something to be claimed (early 1900s) to something to control
and protect (Cold War) to something to develop responsibly (today). For
Canada, this shift contributed to a subtle change from describing the NWP
as integral to Canadian identity using emotional language (creating a rally-
round-the-flag effect) to a more practical discussion, acknowledging that
the NWP is geographically part of Canada and focusing on what is best
for Canada and northern residents. What is helping to ensure the protec-
tion of the NWP and cement these shifts in describing it is the granting of
Permanent Participant status to groups representing Indigenous peoples
on the Arctic Council, as well soliciting input from northern residents and
nongovernmental organizations in Arctic policy planning—a far cry from
the days when only the Canadian federal government made the decisions.

Canada’s four overriding priorities vis-a-vis the passage and the Arc-
tic today are (1) environmental protection against pollutants and spills,
(2) safe Arctic shipping, (3) increasing and coordinating search and res-
cue capabilities, and (4) responsible Arctic resource development. These
priorities are echoed in Canada’s Northern Strategy and Arctic Foreign
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Policy”—although sovereignty is still one of the four “pillars"—and are
also reflected in the U.S. Arctic Region Policy released in January 2009 as
National Security Presidential Directive 66 (NSPD-66) and implemented in
2013 with a national strategy.* There is an air of optimism and anticipation
concerning the possibilities that the NWP and the Arctic hold. The Arctic
Council consults scientists, analysts, and Indigenous peoples from all eight
Arctic states and decisions are made by consensus. The Arctic Council is
responsible for drafting/negotiating a number of landmark documents
including the Arctic Marine Shipping Assessment (2009), the Agreement
on Cooperation in Aeronautical and Maritime Search and Rescue in the
Arctic (2011), a new agreement on marine oil-pollution response (2013),
and an Arctic Coast Guard Forum (2015).* These reports and agreements
document the Arctic’s shift from an area of “low” to “high” politics and
from “high” to “low” military security in a short period of time.

The United States insists it is no longer a reluctant Arctic nation. In-
deed, the secretary of state’s participation at a number of Arctic Council
meetings and the current U.S. chairmanship of the Arctic Council (2015-
2017) represent the seriousness with which the United States and Canada
view the Arctic, the NWP, and the potential of these areas.*® Approximate-
ly 800,000 people live in Alaska and the Canadian Arctic. Both Canadian
and American laws and policies require extensive consultation with the
Aboriginal populations concerned before major projects can commence.*
Increased activity on the NWP could potentially be a major boon for re-
mote Indigenous communities which would benefit, financially, from
these ventures. Northern Indigenous peoples are increasingly able to or-
ganize and articulate their demands, and Indigenous groups, like the Inuit
Circumpolar Council, have created documents outlining their preferred
terms of governance for the Arctic and NWP.*° Furthermore, the Idle No
More movement in Canada is helping to bring public attention to the rights
of Indigenous peoples.” The fact remains, however, that no ports exist in
Canada’s Arctic (the port in Churchill, Manitoba—technically not in the
Arctic—has been closed by its American owners).”> All goods brought in
by sea must be transferred to barges and unloaded by tractors on beach-
es—an unbelievably dangerous, slow, unpredictable, and archaic means
of resupply management. Even in Iqaluit, Nunavut’s capital, residents are
dependent on a causeway built in the 1940s by the U.S. military. Vessels
that run out of fuel need to be refuelled at sea given the absence of docking
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facilities. Meanwhile, many other Arctic towns across the circumpolar
world, especially Nordic ones, are thriving because of sizeable population
bases, decent infrastructure, and predictable resupply operations—all fac-
tors that Canada lacks in its Arctic.

How does the northern Canadian-American water border differ from
its southern counterparts? Obviously, there are material differences. The
North provides an interesting duality in terms of water scarcity and abun-
dance; water is abundant, but often in the form of ice. Ice is essential for
the Inuit and the ecosystem of the Arctic but a challenge for commercial
interests. Still, there are conceptual similarities between northern and
southern border waters. As is the case in other places examined in this
volume, water diplomacy vis-a-vis the NWP revolves around fundamental
questions about what a water resource is and to whom it belongs. Perhaps
even more than the southern border, the northern water border is steeped
in history, culture, and the identity of northerners—a fact often ignored or
overlooked by decision makers in the South. Furthermore, like many other
continental border flows, northern border waters can lead to both conflict
and cooperation, but the latter requires compromise and a reevaluation of
the role the NWP will play.

The fundamental disagreement between the United States and Canada
over the categorization of the NWP has existed for decades and remains a
point of contention. Old ideas about the NWP—namely, to protect it from
foreign shipping, indeed, from any non-Arctic state involvement—are also
slow to die.” Like most U.S.-Canada disagreements, bilateral negotiations
are the usual modus operandi. Canada and the United States continue to
work together, via survey work on the continental shelves in the Arctic and
Atlantic, for instance, and extensive military cooperation via NORAD.
The insistence of the Canadian government that the NWP is “not predict-
ed to become a viable, large-scale transit route in the near term” is easing
pressure to make a final determination of the status of the passage.”* The
search for energy sources and a number of other projects, like the open pit
Mary River mine project in the North, will require the NWP as a transpor-
tation route.” Regardless of the classification of the NWP, issues of neglect
abound: basic navigational and hydrographic services are still lagging, and
regulations governing shipping in polar regions are insufficient generally.*®
The difference now is that Canada and the United States are recognizing
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these capability gaps openly and, through the Arctic Council, forging a
more cooperative approach.

Canadian policy and the narrative of the NWP have shifted. Rather
than focusing solely on staking a claim to the passage based on woolly
adventure stories and ad hoc reactions to U.S. conduct there, the Cana-
dian (and U.S.) emphasis is on responsible development—a phrase taken
from one of three declarations issued by the Inuit Circumpolar Council.”
This may mean that Canada has to consider the position of the United
States and the European Union, which require the right of transit passage
through international straits. Certain fundamental questions have yet to
be asked: Does changing the categorization of the NWP affect its “Canadi-
anness”? Or has Canada finally embraced the notion that it will best serve
the NWP by protecting its marine species with the help of allies where it
can, allowing commercial activity that benefits Indigenous and non- In-
digenous Canadians, and making it the world standard in polar safety and
navigability? If history is any guide, the collective narrative of the NWP
remains a work in progress.
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PART TWO

Constructing the Border:
Hydropolitics, Nationalism, and Megaprojects






Openings

Transboundary Power Flows

MATTHEW EVENDEN

Water and power have been central to the Canada-U.S. relationship. Before
the twentieth century, the system of rivers, lakes, and canals that tied east-
ern ports to the interior of the continent structured the geography of North
American political and economic development. While American settle-
ment pressed westward along rivers like the Ohio, the Hudson, and the Po-
tomac, Canadian westward development cleaved to the shores of boundary
waters like the St. Lawrence and the Great Lakes. Canals built on either
side of the border competed to improve rivers for navigation, overcoming
cataracts and falls and, with them, the barriers to commerce and settle-
ment. After Canadian Confederation (1867), as Canadians moved into the
Northwest Territories to establish a settlement at Red River, they travelled
to their destination by rail through the United States and then north by
riverboat. At numerous points along the Canada-U.S. border, north-south
trending rivers facilitated cross-border interaction, trade, and communi-
cations. The coming of the railroad began to diminish the importance of
rivers as highways; yet, before the second industrial revolution, boundary
waters provided some of the most crucial sites and spaces of interaction,
where ships, goods, peoples, and ideas crossed and recrossed the line.!
Water began to take on a new significance after 1900 due to the expan-
sion of irrigation agriculture in the West and water diversions and hydro-
electricity in the East. Irrigation grew significantly in semiarid and arid
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sections of the western United States after 1840. Initially confined to valley
bottoms and small projects, the scale of development expanded in the late
nineteenth century. In 1902, the Reclamation Act transformed the U.S.
federal government into a major developer of projects and water control
infrastructure.” In Canada, the pace of development was much slower and
less significant, confined primarily to fruit-farming regions of British Co-
lumbia’s interior and mixed farming districts of southern Alberta.> Most
of the early irrigation projects in Canada either were peopled by immi-
grant American farmers or deployed the expertise of American engineers.*
Some exploited boundary waters. In the most southerly sections of Alberta
in the late nineteenth century, for example, immigrant Mormon farmers
originally from Utah took up land developed by the Alberta Irrigation
Company and drew water off the St. Mary and Milk Rivers, both of which
wended back and forth across the 49th parallel.’ Across the border in
Montana, American farmers irrigated crops with waters drawn from these
same rivers. As the downstream users, however, Montana farmers stood at
a disadvantage. They could use only what was left behind by irrigators up-
stream in Canada.® The resulting conflict modelled a larger problem: how
to allocate shared waters for consumptive uses, where water taken out of a
river or lake would not be replaced for uses on the other side of the border.
In short, how could shared waters be developed, by whom, and for whom?

Irrigation agriculture raised one set of problems, urban water supply
another. On the Great Lakes, the rapid rise of Chicago in the second half
of the nineteenth century produced an intractable sanitation problem. The
city dumped its wastes into the diminutive Chicago River, which faith-
tully carried the growing volume of sewage and industrial waste to Lake
Michigan—from which the city also drew its water supply. To solve the
problem, the State of Illinois empowered a newly formed Chicago Sani-
tary District to reverse engineer the problem. Because Chicago sat a mere
sixteen kilometres from the watershed line between the Great Lakes and
the Mississippi basin, engineers determined that it would be possible to
divert water from Lake Michigan via a canal and control the outflow of
the Chicago River, causing it to reverse its flow toward the west and south.
These actions would effectively tip the polluted waters from Chicago into
the upper Mississippi Basin and separate them from the city’s water sup-
ply. Completed in 1900, the Chicago River diversion created controversy in
the downstream Mississippi jurisdictions, because of the introduction of
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pollutants to the river, but also raised concerns in the Great Lakes because
of the potential volume of flow that would now be withdrawn on an annual
basis, in perpetuity, and with unknown but potential effects on navigation
and water development downstream through the whole Great Lakes-St.
Lawrence system.”

In the same period, the expansion of hydroelectric technology in the
eastern United States and Canada suggested a new era of water relations on
boundary rivers and lakes. Hydroelectricity operates by turning flowing
water into controlled canals and penstocks that deliver the kinetic energy
of falling water into powerhouses, to be converted by turbines into electri-
cal energy. The infrastructure required for hydro developments involves
the transformation and training of rivers with dams, the creation of res-
ervoirs, and the regulation of flows. Given the abundant opportunities for
hydro development in the Great Lakes—St. Lawrence basin and the unde-
sirable effects of water diversion on downstream users, both Canada and
the United States considered how best to manage this new technological
complex with a view to existing uses—e.g., transportation, tourism at
Niagara Falls—while also protecting national interests. To facilitate but
also manage the new technology, some kind of framework was needed to
structure the diversion and use of boundary waters and to accommodate
binational concerns.®

With a border stretching from the Pacific to the Atlantic and cutting
across a vast northern expanse, punctuated by some of the largest lakes
in the world and major continental flows like the St. Lawrence, the Yu-
kon, and the Columbia, the volume of potential areas of common interest
or conflict was staggering. In its dealings with Mexico, the United States
had been less troubled. As the upstream nation on north-south flowing
rivers, the United States had pursued the Harmon doctrine, a simple and
self-serving legal principle that asserted territorial sovereignty and allowed
the upstream nation to divert and use waters as it saw fit.” Pressed into
service on the Canada-U.S. border, such a doctrine would benefit Canada
perhaps more than the United States. Rivers flow south as well as north.
The Great Lakes presented more complex problems than rivers like the Rio
Grande or the Colorado. At a time of limited continental diplomacy, when
Britain retained its central role in negotiating Canadian foreign policy,
an International Waterways Commission (IWC) was established in 1903,
at the prompting of the United States, to investigate how best to manage
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boundary flows. Following several years of study and negotiation, which
involved the IWC morphing into the International Joint Commission
(IJC), a treaty was concluded in 1909 and subsequently ratified."

The negotiators who framed the Boundary Waters Treaty of 1909
could not have envisioned the scale and complexity of problems that hy-
droelectric development would bring. As Canada and the United States
began to transmit power across the border, most significantly from Can-
ada to the United States, electrical systems grew in size and scale."’ Dams
were conceived as components of megaprojects—large-scale infrastructur-
al investments that coordinated different water uses within the frame of
river basins. When rivers crossed borders, so did the impacts of dams, as
their reservoirs flooded valleys upstream and regulated water flows down-
stream.'? Power plants located on boundary waters also contributed to vast
and complex networks of power transmission, sometimes reaching far
from the border. During World War II, for example, as both countries la-
boured to develop sufficient electrical power to drive wartime production,
electricity transmission systems diverted power across the border and local
projects were made to interconnect with more spatially extensive grids."
Thus, the particular and general contexts of boundary waters changed as
flows came to be managed according to system demands over distance. By
the mid-1960s, as Canadian provincial governments and power companies
sought new opportunities for power sales in the United States, the links
between Canadian hydro development and American markets grew more
significant. Not only did American demands affect boundary waters, but,
as U.S. utilities signed power contracts with Canadian utilities, they served
to underwrite new development schemes as well, often located in the mid-
dle North at a vast distance from Canadian metropolitan centres and the
U.S. border. North-south grids carried this power to market, while visions
of a national, east-west grid in Canada foundered."

The growth of irrigation agriculture across North America in the
mid-twentieth century coincided with increased urban and industrial de-
mands on water in the western states. Although some boundary waters
were affected by this general trend, the more significant process was grow-
ing water consumption, marked by aquifer depletion and growing conflict
over surface waters, sometimes at the local scale and sometimes across
state boundaries, though rarely across the Canada-U.S. border. Periods
of drought highlighted a looming problem, leading some to investigate
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new water conservation measures and others the promise of large water
diversions, carrying surface flows from various northern Canadian riv-
ers through elaborate canal and pipeline networks to dry regions of the
western United States. With a breathtaking hubris about the capacity of
modern technology to transcend environmental and social constraints,
promoters conceived major manipulations of continental water systems."
Water, from this perspective, was a valuable and transportable resource.
Where it flowed, and from whence, mattered only insofar as it affected
costs. Any potential undesirable social and environmental consequences
tell outside of the frame.

Promoters of water diversion did not anticipate the extent to which
diverse interests, both American and Canadian, would come together to
denounce their bold visions. Canadian and American politicians from the
Great Lakes region pressed back against the easy assumptions of massive
water diversions and sought to enhance safeguards against further with-
drawals from the St. Lawrence-Great Lakes system. As Canadian and
American relations entered a new period of economic continentalization
after the signing of the Free Trade Agreement (1988) and, subsequently,
the 1994 North American Free Trade Agreement (NAFTA), the linkages
between trade and water came to be highly charged in Canadian politics.
Canadian water advocates argued that any trade in bulk water exports
to the United States from Canada would effectively open this resource to
commercial trade under the terms of NAFTA. Although this claim has
never been tested in practice or in the courts, the concern highlights both
the new national and continental frames of water politics and the conflu-
ence of environmental and economic nationalist politics in Canada since
the 1990s.'¢

As Canadians and Americans now face the challenges of climate
change and ponder the links between global processes and regional cli-
mate systems, water and power take on renewed significance at the bor-
der. As glaciers recede in the Rockies and water levels decline in the Great
Lakes, as the Ogallala Aquifer contracts with the years, how will the two
countries respond to new challenges? What new political and technolog-
ical pressures will be brought to bear on Canadian-American waters, at
the boundary and beyond? What will the distribution be among different
water uses both within national borders and across them?
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The chapters that follow help us to consider the historical foundations
of these problems. In “Dam the Consequences: Hydropolitics, National-
ism, and the Niagara-St. Lawrence projects,” Daniel Macfarlane examines
the shared development projects that transformed the St. Lawrence River
and Niagara Falls in the mid-twentieth century, exploiting waters for hy-
droelectricity, building locks to assist navigation, and engineering Niagara
Falls to preserve the appearance of a visually impressive cascade. While
Macfarlane explains the political give-and-take that lay in the background
of these megaprojects and outlines the cooperation required to execute
them, he also notes how these binational endeavours bore different mean-
ings north and south of the border. Despite the close relations that Canada
and the United States struck in the context of these binational projects,
Macfarlane underlines the different interests that both national parties un-
derstood to be in play and the different levels of significance that different
national communities attached to them.

Nationalist politics also inflect Frédéric Lasserre’s examination of the
history of water export schemes and the particular position of Quebec
politicians and companies in the debate. In chapter 5, “Quebec’s Water
Export Schemes: The Rise and Fall of a Resource Development Idea,” he
locates the origins of the water export idea in the mid-twentieth century,
when massive schemes were envisioned to construct canals linking north-
ern Canadian rivers to American markets. Considered alongside the St.
Lawrence Seaway discussed by Macfarlane, it is not difficult to imagine
how or why technological optimists and promoters conceived of such gar-
gantuan schemes. In a period of surging postwar growth, megaprojects
were viewed as achievable and desirable with a host of benefits. The sheer
cost of continental diversion schemes, not to mention a rising chorus of
nationalist criticism in Canada, headed off various incarnations of con-
tinental diversion, from the Great Recycling and Northern Development
(GRAND) Canal in the late 1950s to the North American Water and Pow-
er Alliance (NAWAPA) in the 1960s. Nevertheless, Lasserre reminds us
that this was not and may not be the end of the story. Quebec Premier
Robert Bourassa, who famously and proudly described himself as a con-
queror of the North with respect to the James Bay hydroelectric projects,
eagerly explored the possibilities of bulk water export sales to the United
States in the mid-1980s.”” While Lasserre identifies some of the reasons
why these efforts failed, and elaborates on the range of ways in which
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subsequent governments both in Quebec and elsewhere have sought to
legislate against their possibility, he remains skeptical that renewed calls
for water exports might not emerge again.

While the revisitation of the water export debate remains a possibil-
ity, the renewal of some dimensions of the Canadian-American water re-
lationship is a certainty. The Columbia River Treaty, for example (struck
in 1961 and amended with a protocol in 1964), lies today at the centre
of a growing debate over how to adjust, modify, or eliminate some of its
original terms—or, more seriously, how to cancel it. Created with a view
to coordinating the flows of the Columbia River in order to manage the
flood threat and optimize hydroelectricity at existing plants in the United
States, the treaty contained a revision clause, Article XIX, allowing either
signatory to exit the treaty after 2014, provided that ten years’ notice is
given. Jeremy Mouat’s chapter, “Engineering a Treaty: The Negotiation of
the Columbia River Treaty of 1961/1964,” does not attempt to outline the
likely outcome of this emerging negotiation, but rather provides the con-
text to understand how the original treaty emerged and, by implication,
how its terms structure the current moment of reconsideration. Mouat
makes clear that the original negotiation was complicated first by bina-
tional disagreements over its terms and the identification and assignment
of so-called downstream benefits to Canada because of the improvements
to American flood protection and hydro generation downstream. He also
explains, however, the significant role of the Province of British Columbia
because of its constitutional authority over waters and resources, which
were necessarily implicated by the international treaty, and BC Premier
W.A.C. Bennett’s ambition to harness the treaty to his own megaproject
ambitions for the province’s northern Peace River. While the current goals
of Canadian and American negotiators and sub-n